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No. 22,462 
IN THE 
United States Court of Appeals 
For the Ninth Circuit 


TRUCKING, UNLIMITED, et al., 


Appellants, 
VS. 


CaLirorniA Moron TRANspoRT Co., 
et al., 
Appellees. 


On Appeal from the United States District Court 
for the Northern District of California 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 
This is an appeal from an order entered October 6, 
1967 by the U.S. District Court for the Northern 
District of California dismissing appellants’ first 
amended complaint for injunctive rehef and damages 
arising out of an alleged violation of §§ 1 and 2 of the 
Sherman Act, 15 USC §$§1 and 2. 


This action was instituted by appellants on May 6, 
1966. Appellants are 14 highway common carriers 
suing on behalf of themselves and as representatives 
of a class of similarly situated carriers. Appellants 
filed the first amended complaint, pursuant to stipula- 
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tion of the parties and order of the District Court, on 
February 20, 1967. Appellees made motions to dismiss 
the first amended complaint upon two separate 
erounds: (1) failure to state a claim upon which 
relief can be granted (Rule 12(b)(6) FRCP), and 
(2) lack of jurisdiction in the District Court (Rule 
12())(1) FRCP). Only the motion to dismiss for 
failuve to state a claim was considered by the District 
Court judge in dismissing this action. The motion to 
dismiss for lack of jurisdiction was not considered 
below, as made clear by letter of October 25, 1967 
(R. 68) written by District Judge Wiliam T. Swei- 
eert, Jr., at the request of appellants’ counsel. No 
motions were made respecting the maintenance of the 
action as a class action under Rule 23 of the Federal 
Rules of Civil Procedure and that question is not 
now in issne. 


On October 6, 1967 the District Court entered an 
order dismissing appellants’ first amended complaint. 
The court’s order denied leave to appellants to amend 
further unless appellants moved to amend within 15 
days of the entry of the order. Appellants did not so 
move and the order of dismissal became final on 
October 21, 1967. Subsequently, on November 1, 1967, 
appellants’ notice of appeal was filed. The appeal was 
timely. (Rule 74 FRCP.) This court has jurisdiction 
by virtue of 28 USC § 1291. 


3 


STATEMENT OF THE CASE 

Appellants 

Appellants (plaintiffs below) are highway motor 
common carriers operating under certificates of public 
convenience and necessity granted by the California 
Public Utilities Commission (hereafter ‘‘P.U.C.”) 
(R. 3) and the Interstate Commerce Commission 
(hereafter ‘“I.C.C.”) (R. 4). Each appellant is an 
independent company, separate from the other appel- 
lants. Appellants compete for business with one 
another or with the appellees depending upon the 
location and nature of shippers and the area of oper- 
ation of each. The business of appellants is the trans- 
portation of goods and packages throughout Cali- 
fornia and the western United States. (R. 4.) 


Appellees 

Appellees (defendants below) are likewise highway 
motor common ¢arriers operating under certificates 
of public convenience and necessity granted by the 
P.U.C. and I.C.C. The nature of the appellees’ busi- 
ness is the same as that of appellants. (R. 4.) Appel- 
lees ave the largest common carriers m California 
and the West. (R. 6.) They have monopoly power 
when they act in combination. (R. 12.) 


The Complaint and the Facts 
1. The Formation and Purpose of the Conspiracy 

This action was filed May 6, 1966. The first amended 
complaint asserts two counts, hoth for conspiracy and 
monopolization as set forth above. The first count 
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charges an agreement to destroy and weaken competi- 
tors; the second more specifically alleges a conspiracy 
to block appellants’ access to regulatory bodies and 
courts, to deprive them of fair hearings and, in effect, 
to substitute appellees for the P.U.C., the LC.C. and 
the courts as the regulators of appellants and other 
carriers. Appellants claim that appellees have violated 
§§ 1 and 2 of the Sherman Act with respect to truck 
transportation of goods and packages (R. 5) with 
resulting damage to appellants. The charge is that 
appellees have combined and conspired to restrain 
and monopolize, have monopolized and are attempting 
to monopolize the business of such truck transporta- 
tom (he 3). 

For many years prior to February of 1961 and 
continuing uninterrupted to the date of filing of this 
action, the California P.U.C. had formulated a policy 
that competition was to be encouraged among carriers. 
The P.U.C. accordingly announced this policy to the 
trucking industry and further announced that, in 
order to implement the policy, certificates of public 
convenience and necessity would be hberally granted 
and their transfers likewise hhberally approved. An- 
nouncements to the industry were clear and wnequivo- 
cal. They were made frequently in P.U.C. publications 
as well as in formal decisions of the P.U.C. granting 
such certificates. (R. 14.) This poliey has not changed 
and is today still the announeed position of the P.U.C. 
However, it is not being carried out because appellees 
have supervened the P.U.C. policy and have substi- 
tuted thei own. (R. 15.) 
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Until February 1961, all carriers, including appel- 
lees and some appellants, who desired operating rights 
or transfers of operating rights took advantage of 
the P.U.C.’s liberal program. Applications were 
granted as a matter of course. Because of this an- 
nounced policy, opposition was rarely encountered. 
The few protests which were made were asserted by 
one or only a few carriers directly affected by the 
appheation. (R. 14.) 


In February 1961, appellees met and discussed 
methods by which they could climinate ov weaken 
their competitors. It was their belief that there was 
too much competition from smaller carriers who had 
easy access to operating rights which were competitive 
to appellees. They felt an urgent need to lessen compe- 
tition because it was having an adverse affect upon 
their receipts. They met to do something about it. 
(R. 6, 14.) 


The initial meeting was held in a hotel in Coronado, 
California in February 1961. The sole purpose of the 
meeting was to explore methods and agree upon means 
to destroy and restrain competition. (R. 6, 14.) Appel- 
lees discussed techniques for lobbying the California 
P.U.C. and other agencies having control over oper- 
ating rights. They discussed a program of filing pro- 
tests and other adversary proceedings in the agencies 
and courts against appellants’ appheations for oper- 
ating rights in order to deter to the point of preclu- 
sion the filing of any further applications by competi- 
tors. Appellees chose to rely upon the latter method 
as the means for eliminating and controlling competi- 


tion. (R. 6, 14.) 


Appellees agreed first to make known to the in- 
dustry in unmistakeably clear terms that any apphea- 
tion for certificated rights or transfers then on file or 
thereafter to be filed would be met with a formal 
protest by appellees as a group. They agreed that the 
deterrent effect would be greatest if all competing 
truckers knew with certainty that each protest would 
he pursued to the last and highest forum available 
to hear and determine them and that each avaiable 
intermediary procedure would be fully exhausted if 
appellees lost their protests at the level below. (R. 9, 
10.) They agreed that their deterrent power over all 
other carriers would be immeasurably heightened if 
all of them knew to a certainty that each appellee 
was committed to the other by agreement to share in 
financing every protest regardless of the geographical 
avea affected by the proposed appheation, and regard- 
less of whether the protestant competed with or would 
compete with the proposed appheant. (R. 6, 9.) 

Appellees also agreed that the discouraging effect 
which they sought to achieve upon potential applica- 
tions would best be served if all other carriers knew 
that protests would not be hmited to those cases where 
protest might have merit, but that every application,’ 
irrespective of its merits, would be protested. (R. 8.) 
They further agreed that they would most effectively 
carry out their program of deterrence if every carrier 
knew that filing of applications would invariably in- 
volve great or prohibitive expenditures of time and 


1Appellees’ agreement exeepted insignificant applications such 
as those seeking rights in local drayage areas (R. 7). 


money and cause long and prohibitive delay in the 
granting of rights should a carrier decide to file an 
appheation. (R. 10.) 

At their February 1961 meeting, appellees also 
agreed that for the same reasons truckers would be 
deterred by appellees’ actions from secking new rights 
or extensions of rights, truckers who already had ap- 
plications on file would also choose to abandon them or 
settle with appellees for lesser rights in consideration 
of appellees’ withdrawal of their protests. (R. 10, 11.) 


Appellees further agreed that their plan of deter- 
rence would have its maximum impact on other car- 
riers if appellees, both by word and deed, gave credi- 
bility to their plan. Accordingly, they agreed to spread 
the word or publicize their intended plan of action to 
members of the trucking industry. This was done by 
word of mouth at casual encounters, small meetings, 
and conventions of truckers. In order to prove their 
plan of action, immediately after their meeting in 
February 1961, appellees filed protests in every then 
pending application or transfer proceeding, except 
those involving local drayage areas and the REA 
express companies.” This pattern of protests has per- 
sisted without interruption from February 1961 to 
the present. (R. 6-8.) 

The machinery and facilities of the P.U.C., the 
L.C.C. and courts by appellees were the means they 
chose to eliminate and restrain competition. They used 


2Appellants are informed that of approximately 60 applications 
pending in February 1961, 53 protests were filed. Of the 7 re- 
maining, 5 involved local drayage area rights and 1 REA 
applieation. One common carrier application was not protested. 
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the machinery and facilities of the agencies and courts 
because they were an integral part of the regulatory 
scheme from which appellees were seeking to exclude 
competitors. Their conspiracy was not one to use such 
facilities and machinery to convince the agencies and 
courts that applicants were ‘‘wrong” and appellees 
were “right” on the merits of the applications made. 
Their conspiracy was to use such machinery and fa- 
cilities in such a manner as to deter all truckers from 
filing applications. (R. 11, 12.) 

We do not argue here that once appellees became 
involved in protests and found themselves within the 
procedural forum of the agencies and courts they 
failed to make the best case the facts would permit. 
On the contrary, this aspect of their activity was 
perhaps the sole legitimate part of their entire scheme. 
However, they were not there to protest, as such. 
They were there to close the door to operating mghts 
for other carriers, to protest—not necessarily to win, 
although to win was always desivable—in order to 
set an example, to discipline other carriers, to intimi- 
date them, to wumplement them own ‘‘non-liberal” 
policy and to create an oligopoly in themselves. Ap- 
pellees neither agreed to nor did they seek mainly 
to induce government to act or to petition government 
to favor them. They songht to prevent appellants from 
having access to the only source of their business 
existence by acts amned directly at competitors. (R. 
15.) 

Any certificate issued by the P.U.C. could auto- 
matically be registered with the I.C.C. prior to 1963. 
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The policy behind registration was to avoid two hear- 
ings on the public convenience and necessity of an 
applicant’s request, one before the P.U.C. and another 
before the I.C.C. In such a case, no hearing or other 
method of protest was available in the I.C.C.; there- 
fore, I.C.C. registrations could not be the object of 
appellees combination. In 1963, however, the I.C.C. 
adopted procedures which required applications for 
registration and protests, if desired, by persons oppos- 
ing such registrations. Following this change in proce- 
dure, applications for registrations were protested by 
appellees pursuant to their conspiracy. 


2. Economic and Regulatory Considerations Underlying the Conspiracy 

Underlying the decision of appellees to embark 
upon their course of action were the following eco- 
nomic and regulatory considerations: 


a. Appellees’ Combined Power Constitutes Monopoly Power 


The appellees are the largest common carriers in 
the West. (R. 6.) Combined, thei’ power is immense 
and they are able to eliminate and limit competition, 
solely by reason of their massive economic and pro- 
cedural cooperation. They have combined, thus aequir- 
ing the ability to do that which they could not do 
alone. (R. 12.) 


b. Essential Role of Certificates of Public Convenience and Necessity, 
Their Registration and Transfer 


This case involves common carriers. A trucker can- 
not become a common carrier without a certificate of 
public convenience and necessity, and a common car- 
rier cannot expand its territory without such a cer- 
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tificate authorizing it. A common carrier cannot move 
its trueks without such specific authorization. A cer- 
tificate of public convenience and necessity 1s a grant 
of a partial monopoly by the state to a business enter- 
prise authorizing it to do business as described. Cali- 
fornia Publie Utilities Code § 1061 et seq. 


In certificates of public convenience and necessity 
issued by the California P.U.C., a provision similar 
to the following has normally ‘been inserted : 

‘Aside from their purely permissive aspect, 
such rights extend to the holder a full or partial 
monopoly of a class of business over a particular 
route. This monopoly feature may be modified or 
cancelled at any time by the State, which is not 
in any respect limited as to the number of rights 
which may be given.” 

Application of American Transfer Co., Cal. 

PUC App. No. 43207, Decision No. 63024 
Gime tf, 19627). 


A certificate gives a carrier its business status and 
financial interest in the activities of the P.U.C. and 
L.C.C. in granting certificates to competing or poten- 
tially competing carriers. Without the need for cer- 
tificates, there would be no reason for appellees to 
interest themselves in such proceedings. 


It is well known that business expansion has been 
unprecedented in California and the West. Businesses 
have expanded their sites and have established 
branches throughout the area. New businesses and 
established eastern companies have entered the west- 
em markets. Transportation of goods and packages 
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between the populous centers and the more remote 
areas mecreases as such remote areas become more 
urbanized. The volume of traffic between existing 
points continually expands. 


The role of highway common carriers in the ex- 
panding economy of the West is unprecedented. 
Rights to operate trucks on regular routes between 
fixed points are not only important but essential to 
the conduct of business. They are, in economic effect, 
one and the same. By registering certificates with the 
L.C.C., common carricrs are entitled to use the intra- 
state routes as part of their interstate operation. 49 
USC § 306(a) (7). 

It is routine for carriers to seek intrastate rights 
from the P.U.C. for the purpose of using them in 
their interstate operation. Interstate common carriers 
operating between California and adjacent states 
often seek to register such rights. Registration with 
the I.C.C. normally eliminates a double hearing and 
is authorized by federal statute. 

Registration, ike the certificate to be registered, is 
an important and valuable business right for the same 
reasons the certificate is valuable. Certificates are 
valuable not only because they can be the basis for a 
common carrier secking to earn a profit, but also be- 
eause they can be bought and sold, like any other 
valuable asset. Because of expanding business and 
industry in the West and the great role common 
earriers have had in it, a certificate which cannot be 
extended as markets expand is of much less value 
than one which readily can be. Furthermore, if it is 
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known by a carner that it will be exceedingly difficult 
to transfer a certificate, he is, by that reason alone, 
effectively deterred from seeking a certificate or ex- 
tension of it in the first instance. (CR. 13, 15.) 


c. P.U.C., 1.C.C. and Courts Are the Exclusive Agencies Through 
Which Certificates, Their Registration and Transfer Can Be Secured 


Motor carriers have no sources other than the 
P.U.C. and I.C.C. from which to obtain business 
rights. If carriers do not have full and free access 
to such agencies, these valuable rights will not be 
available to them even if they otherwise qualify ac- 
cording to regulatory standards. (R. 18, 15.) 


d. Only the Judicial Function of the P.U.C. and I.C.C. Is in Question 

in This Case 

Common carrier rights are obtained only by the 
filing of a formal verified appheation and a finding 
of pubhe convenience and necessity. The proceedings 
are similar to court proceedings in the sense that they 
are adversary. In courts as well as in agencies, some 
proceedings are unopposed. However, in all cases in 
which opposition occurs, the proceedings are adver- 
sary proceedings and the issues are adjudicated. 


Appellants’ attack is directed solely at appellees’ 
uses of the adjudicative functions of the courts, the 
PU.C. and the 1.C.C. Such@tunchens in thea ee 
and J.C.C. are initiated by the filing of a formal 
verified appheation (P.U.C. section 1069) upon which 
a judicial hearing is held. Such functions are further 
characterized by the use of process, formal notices 
as regulated by statute, discovery (including the tak- 
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ing of depositions), use of subpoenas identical to the 
procedures employed by the Superior Courts in Cali- 
fornia, the taking of testimony under oath, findings 
of fact, conclusions of law, decisions and opinions, the 
use of precedent in the decisional process, the making 
of a record and the impermissibility of informal ap- 
poaches to the hearing officers or commissioners con- 
cerning a case while it is under consideration. Calif. 
P.U. Code §§ 1701-1795; Rules of Procedure of Calif. 
P.U.C., Articles 1, 2, 4, 5, 11, 12, 13, 14, 15, 16, 17, 18, 
19 and 20. See Order Revising Rules of Practice and 
Procedure, Cal. Pub. Util, Commn. Cases No, 4924 
and 7234, Decision No, 72329 (effective July 14, 1967). 
The agencies involved here have myriads of functions 
other than the one characterized above as judicial. 
Appellants wish to make it clear, and believe it is 
clear from the first amended complaint, that no fune- 
tions other than the judicial functions described are 
in question in this case. (R. 4, 5.) 


3. Implementation of the Conspiracy 


Appellees implemented their agreement as planned 
and fully achieved their aim. (R. 10-12.) 


a. Protests 

Opposition to appheations was carried out by ap- 
pellees as an unvarying pattern of protests at the 
Commission level. Appellants set every appheation for 
hearing before the appropriate Commission. If appel- 
lees lost at that level, they automatically appealed or 
filed other opposition to the grant of the appheation, 
terminating their opposition only when they were able 
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to force applicants to abandon or settle. Otherwise 
they proceeded through all levels to the courts of last 
resort. Their opposition to applications employed full 
scale and fully financed use of investigative tech- 
niques, procurement of witnesses, elaborate prepara- 
tion and ample use of attorneys at each stage of such 
opposition proceedings. (R. 6-8.) 


b. Financing 


Pursuant to the plan, appellees financed their pro- 
tests to applications by monthly contribution by each 
of them to cover expenses involved. Contributions 
were proportionate to each appellee’s yearly income. 
(R. 6, 9.) Although appellees opposed application 
filed by any carrier, contributions were made by each 
appellee each month, regardless of whether particular 
applications then being protested had any competi- 
tive effect on cach appellee. CR. 6, 9.) 


c. Publicity 


Beginning in February of 1961, the existence, pur- 
pose, and means of effectuating the agreement of ap- 
pellees was deliberately disseminated to other truckers. 
Appellees publicized to the industry the fact that they 
would use their combined financial strength to protest 
all applications present and future, that opposition 
would be complete, unyielding and uncompromising, 
with no possible end in sight for applicants short of 
the forum of last resort. (R. 9, 10.) Appellees an- 
nounced to the industry that it would be wnwise and 
financially foolish for carriers to file applications and 
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that it would be wise for those who filed applications 
to terminate or abandon them or agree to settle on 
terms to the advantage of appellees. (R. 10.) 

Dispersion of such information was directed neither 
OMe mublicat larec nor to the P.U.C., the I.C.C, or 
the courts. No agency or court participated in the 
formulating or implementation of appellees’ agree- 
ment. The agreement was never approved. 


4. Achievement of Aims 

Appellees’ aims were fully realized. Appellees’ pro- 
tests became procedurally engrafted upon all proceed- 
ings for certificates, their registration and transfer. 
CR. 10, 11.) The threat of undeviating opposition, the 
dissemination of the fact of their resolve to protest 
and the actual acts of protesting caused the filing of 
applications to progress from a posture in which 
many were filed and practically all granted to a point 
where practically none were filed by appellees’ com- 
petitors. (R. 11.) The impact of appellees’ behavior 
was So pervasive that it subverted the machinery and 
function of the P.U.C., the LC.C. and the courts to 
appellees’ own illegal purposes. (R. 15.) 


As a result of their achieved purpose, appellees 
became, in effect, the regulators of certificates of 
public convemence and necessity, thei registration 
and tratisier, it place of the P.U.C., the I.C.C. and 
the courts. (I. 15.) Each appellant and other motor 
earrier who filed an application or considered filing 
an application, and who thereafter decided against it 
because of appellees’ combination, was regulated by 
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appellees rather than the P.U.C., the LC.C. om the 
Courts, (Rv 15.)* 


SPECIFICATION OF ERRORS 
1. The District Court Erred in Holding that the 
Combination of Appellees Pleaded in the First 
Amended Complaint Is Not Prohibited by 15 USC 
§§1 and 2 (Sherman Act). 


2, The District Cowt Erred in Holding that the 
Combination of Appellees Is Immune from the 
Sherman Act by Reason of the Principles Stated in 
Hastern Railroads Presidents Conference v. Noerr 
Motor Freight, 365 U.S. 127 (1961). 


’There were two categories of injured competitors: 

1. Those carriers who considered filing applications but failed 
to do so beeause of the threat of appellees’ conspiracy were 
adversely affected in that they were deprived of valuable business 
rights which, in the absence of the conspiracy, and upon applica- 
tion, would have been granted. (R. 11.) 

2. Those carriers who have had applications on file sinee Feb- 
rnary 1961 have been adversely affected in one or more of the 
following ways: 

a. If the applicant prevailed on the merits in full, in addi- 
tion to detriment suffered by delay, he has been foreed to expend 
sums of money and time which in the absence of the conspiracy 
would not have been required. (R. 11.) 

b. If the appheant lost on the merits and did not reecive 
valuable operating rights, he has nevertheless been required to 
expend money and time which otherwise would not have been 
required were it not for the conspiracy, (R. 11.) 

ce. If the applicant won or lost on the merits in the first 
instanee but lost at the next appellate level, and if after losing 
at the next appellate level failed to pursue his application to the 
highest appellate level by reason of defendants’ conspiracy, he 
has been deprived of potential operating rights. 

d. ff, before a final decision, an applicant compromised or 
abandoned his application, he has been deprived of valuable busi- 
ness rights, has suffered deteriment by delay and has been required 
to expend sums of money and time which in the absence of appel- 
lees’ conspiracy would not have been required. (R. 11.) 


Jeg 


The holdings specified as errors appear in the 
Memorandum of Decision of the Hon. William 'T. 
Sweigert, District Judge (R. 44); 1967 Trade Cas., 
page 84,739 (N.D. Cal.) and in his letter to appel- 
lants’ counsel dated October 25, 1967 (R. 68). 


QUESTIONS PRESENTED 
1. Do appellees’ activities constitute lobbying or 
political activity of the type protected from the Sher- 
man Act by the Noerr doctrine? 


2. Have appellees’ restraints been accomplished 
through the inducement of governmental action, as 
required for Noerr protection, rather than through 
direct interference with appellants’ business oppor- 
tunities ? 

3. Are appellees protected from the Sherman Act 
in light of their combination to deprive appellants 
of their First Amendment right to petition the regula- 
tory commissions and courts ? 


SUMMARY OF ARGUMENT 
The court below dismissed appellants’ complaint on 
the basis of Mastern Railroads Presidents Conference 
v. Noerr Motor Freight, 365 U.S. 127 (1961) and 
United Mine Workers of America v. Pennington, 381 
U.S. 657 (1965). Neither case protects appellees’ ac- 
tivities from the Sherman Act. Both cases represent a 
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single narrow exception to the broad application of the 
antitrust: laws. In those cases the Supreme Court 
characterized the activity of the defendants as politi- 
cal activity which Congress did not intend to be 
reached by the Sherman Act. The court in Noerr also 
ruled, based upon its prior decision in Parker v. 
Brown, 317 U.S. 341 (1948), that valid state actions 
eannot be the subject of antitrust enforcement. The 
court suggested further that in the absence of carving 
out the “political activity” exception to the opera- 
tion of the Sherman Act, problems under the First 
Amendment’s right to petition clause would arise. 


Appellants contend as follows: 


1. The rule stated in Noerr and affirmed in Penn- 
mgton that the Sherman Act does not proscribe lobby- 
ing and other political activities is not applicable 
to this case. Appellees have restrained appellants 
not through Noerr-protected political activities, but 
through the misuses of courts and the judicial func- 
tions of the Commissions. Such activities have con- 
sistently been held to be within the ambit of the 
Sherman Act, as demonstrated most clearly in cases 
involving misuses of patent htigation for antitrust 
purposes. 

2. Noerr itself provides that its own protection 
from the Sherman Act is not available where the anti- 
competitive activity involved accomplishes restraints 
directly upon competitors rather than indirectly 
through state or governmental action. In the present 
ease, the appellees deterred and restrained appellants 
from obtaining operating rights by the direct threat 


19 


of judicial harassment, not through the decisions or 
actions of the judicial bodies themselves, 


Da itcerile of Parker v. Brown, supra, is not 
appleable to the present case because appellants are 
not attacking the decisions or actions taken by any 
public ageney. 


4, The dictum in Noery that the First Amendment 
right to petition questions would be raised by an apph- 
eation of the Sherman Act in that case is not relevant 
to the case at bar. The right to petition courts and 
other judicial bodies 1s not an unlimited right, but is 
subject to reasonable regulation to prevent abuse of 
the right and to protect the orderly conduct of gov- 
ernment. The right to petition does not extend to 
individuals who petition the judiciary for purposes 
of restraining trade or accomphshing other illegal ob- 
jectives in the manner pleaded. In no event does the 
right to petition extend to appellees because they have 
not petitioned for redress of grievances. 


5. Conversely, the First Amendment might to peti- 
tion afforded appellants has been abridged by ap- 
pellees through their restraints on appellants’ ability 
to seek operating rights before the Commissions and 
courts. The large scale conspiratorial effort of the 
appellees and their consequent control over appellants’ 
rights has permitted appellees, in effect, to displace 
the Commissions and courts as the state regulators of 
the rights involved. Because the abridgement of ap- 
pellants’ rights was for anti-competitive purposes, 
such acts are also in violation of the Sherman Act. 
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ARGUMENT 


I. MISUSES OF THE JUDICIAL PROCESSES OF THE COURTS 
AND REGULATORY COMMISSIONS FOR ANTITRUST PUR- 
POSES ARE PROHIBITED BY THE SHERMAN ACT. 


A. The Noerr and Pennington Decisions Protect Political Ac- 
tivity, Not Judicial Activity, from the Sherman Act. 


Appellants’ basic position is that the judicial pro- 
cesses of the courts and regulatory agencies cannot be 
used to effectuate an illegal purpose. A well-estab- 
lished body of law, and particularly the patent-anti- 
trust cases, has affirmed this principle. 


Neither the facts nor the language of Noerr or 
Pennington apply to the judicial abuse cases or, for 
that reason, to the case at bar. Because the Noerr- 
Pennington ruling is the basic authority upon which 
appellants’ complaint was dismissed below, appellants 
will discuss the cases briefly here to demonstrate what 
they do (and do not) stand for before discussing the 
patent-antitrust and judicial abuse cases upon which 
the complaint is based, 


In the Noerr case, the defendants were a group of 
railroad companies which had conspired against a 
sroup of truckers in order to foster the adoption and 
retention of laws and law enforcement practices de- 
structive of the trucking business, to create an atmos- 
phere of distaste for the truckers among the general 
public, and to impair the relationships existing be- 
tween the truckers and thei customers. The truckers 
brought suit against the railroad companies alleging 
violations of Sections 1 and 2 of the Sherman Act. 


The railroad companies answered these charges by 
admitting that they had conducted a publicity cam- 
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paign designed to influence the passage of state laws 
relating to truck weight limits and tax rates on heavy 
trucks and to encourage stronger police enforcement 
of the state laws penalizing trucks for overweight 
load and other traffic violations. The defendants con- 
tended that their activities were merely aimed at in- 
forming the pubhie and the legislatures of the several 
states involved of the truth with regard to the 
‘“enormous” damage done to the roads by the opera- 
tors of heavy and especially overweight trucks, and of 
other road hazards created by the trucks, 


In the district court the truckers sought to enjoin 
the defendants from all these activities. On appeal 
to the Supreme Court, however, the parties stipulated 
that damages would be sought onlv for injury to the 
truckers resulting from the Governor’s veto of the 
“Fair Trucking Bill.” 

In finding that the defendants’ activities could not 
be prosecuted as violations of the Sherman Act, the 
Supreme Court repeatedly made clear the grounds 
upon which this decision was reached. Throughout 
the opinion, the court stated that it would not apply 
the Sherman Act or any judicially determined anti- 
trust standards because to do so would be to interfere 
with legislative and executive actions, and thus, hy 
implication, would be to breach constitutional sep- 
aration of powers between the judiciary and the other 
branches of government. In order to defeat the Fair 
Trucking Bill, the defendants had engaged in lobby- 
ing and political activity with the legislatures of sev- 
eral states and the executive office of Pennsylvania. 
Only this activity was at issue in Nocer. 


bo 
bo 


The Pennington case merely affirms the principles 
established in Voerr, The Pennington case, ike Noerr, 
involves conspiratorial attempts to use lobbying and 
political pressure in order to mfluence the executive 
branch of government. As such, Pennington neither 
enlarges nor shrinks the narrow Sherman Act im- 
munity created in Noerr. 

In Pennington, a small coal company charged (in a 
cross-complaint to a union action) that the United 
Mine Workers (UMW) had conspired with certain 
large coal companies to restraim trade and monopolize 
the coal industry by driving the smaller companies 
out of business. The gist of the complaint was that 
the union and the larger compamies had agreed to 
impose high standards and requirements on the 
smaller companies, knowing that the smaller com- 
panies could not meet these higher requirements and 
would be forced out of business. The Noerr issue 
arose from an agreement between the unions and the 
larger companies to approach the Secretary of Labor 
and secure the establishment of a minimum wage rate 
for coal operators sellme to the Tennessee Valley 
Authority (TVA) under the provisions of the Walsh- 
Healey Act, and to solicit the executives of the TVA 
to purchase coal only by contracts which, in effect, 
excluded the spot-market sale of coal by the small 


4These antitrust practiees consisted of agreements between the 
unions and large eompanies that the large companies would 
mechanize the mines; that the unions would help finanee the 
meehanization: that union wages would then be substantially 
inereased as productivity increased with mechanization; that 
these higher wage imereases would be demanded from smaller, 
unmechanized companies, even though the smaller companies 
clearly would not have the ability to pay; and other practices. 
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companies to the TVA. In short, the Noerr issue in- 
volved strictly lobbying and political pressure on 
members of the executive branch of government to 
take actions detrimental to the small coal companies. 


Noerr and Pennington protect only lobbying, po- 
litical activity and similar forms of petition aimed at 
securing the passage and enforcement of laws by the 
legislative and executive branches of government. In 
Noerr the court was precise im defining the exception 
to the Sherman Act. The court’s language clearly 
demonstrates that it was dealing with a question of 
substantial impairment of the power of government 
to take action through its legislative and executive 
offices (865 U.S. at 137), and with ‘‘. . . the whole 
concept of representation ...” and with ‘‘the ability 
of people to make their wishes known to their repre- 
sentatives.” (365 U.S. at 137.) 


Throughout the opinion, the court emphasized that 
it refrained from applying the Sherman Act to activ- 
ity which was political in nature and which involved 
the right of petition to the legislative and executive 
branches of government. The court stated no fewer 
than eight times that it did not intend to interfere 
with the legislative or executive passage and enforee- 
ment of laws.° 


5]. “We aceept, as the starting point for our consideration of 
the case, the same basie construction of the Sherman Act 
adopted by the courts below—that no violation of the Act 
ean he predicated upon the mere attempts to influence the 
passage or enforcement of laws.” (365 U.S. at 185) (ATL 
emphasis added in this footnote.) 

2. “We think it equally clear that the Sherman Act does not 
prohibit two or more persons from associating together in 
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At no time, however, did the court state or imply 
that it could not or would not control, vestigate, or 
sanction misuses of judicial processes within the courts 
themselves or within agencies which exercise Judicial 
powers and over which the courts have long exer- 
cised the power of judicial review. The court in 
Noery made no such statement because no such issue 
was presented in that case, and because to do so in 
any event would be to overturn well established law 
which has permitted—indeed compelled—courts to 
euard with utmost care the right to fair and full 
hearings in adversary proceedings. Guarding against 


an attempt to persuade the legislature or the executive to 
take particular action with respect to a law... .” (365 US. 
at 136) 

3. “And we do think the question is conclusively settled, 
against the applieation of the Act, when this faetor of essen- 
tia] dissimilarity is considered along with the other diffi- 
culties that would be presented by a holding that Sherman 
Act forbids associations for the purpose of wfluencing the 
passage or enforcement of laws.” (365 U.S. at 137) 

4+. “For these reasons, we think it clear that the Sherman Act 
does not apply to the activities of the railroads at least 
insofar as those activities comprised mere solicitation of 
governmental aetion with respeet to the passage and en- 
forcemcnt of laws.” (365 U.S. at 139) 

d. “The right of the people to inform their representatives in 
iovernment of their desires with respect to the passage or 
enforcement of laws cannot properly be made to depend 
upon their intent in dome so.” (365 U.S. at 138) 

6. “There are no specific findings that the railroads attempted 

directly to persuade anyone not to deal with the truckers. 

Moreover, all of the evidence in the record, both oral and 

documentary, deals with the railroads’ efforts to influenee 

the passage and enforcement of laws.’ (365 U.S. at 142) 

“No one denies that the railroads were making a genuine 

effort to influence legislation and law enforcement prae- 

tices.” (365 U.S. at 144) 

8. “That (Sherman) Aet was not violated by either the rail- 
roads or the truckers in their respective eampaigns to in- 
fluence legislation and law enforcement.” (365 U.S. at 145) 


= 
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a misuse of such processes in the courts and adminis- 
trative agencies has traditionally been considered not 
to infringe upon Constitutional rights of petition or 
the functions of other branches of government. The 
courts have thus not refrained from applying statu- 
tory or common law remedies where such abuse exists, 
no matter what the purpose of such abuse, antitrust 
or otherwise. 


Appellants believe that the comt in Noerr clearly 
and unequivocally defined what it meant to protect. 
It called the activities political activity and lobbying. 
Appellants do not believe that the court had anything 
in mind other than the plain meaning which those 
words impart. When taken together with the facts of 
the case and descriptive passages of activities in the 
Noevi opinion, they are not subject to semantic dis- 
putes. The Supreme Court meant to protect only 
lobbying and political activities as they are commonly 
known and accepted in their traditional roles within 
the representative branches of government. 


B. The Patent-Antitrust Cases and Other Judicial Abuse Cases 
Show That Appellees’ Misuses of Judicial Process Are Sub- 
ject to the Antitrust Laws. 

If appellees’ activities are not. political activities as 
defined in Noevr, the only ground for exempting their 
conspiracy from the antitrust laws is lost to appellees, 
and without any fiuther showing, the Sherman Act 
must apply. The Sherman Act, supported by strong 
public policy considerations, is broadly interpreted to 
cover almost every type of anti-competitive behavior 
not specifically exempted from the Act. 
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Appellees’ activities in this case not only fall out- 
side the narrow exemption provided by Noerr; by 
using the adjudicative processes of the courts and 
commissions in order to restrain competition, the 
appellees also fall directly within an area specifically 
prohibited by the antitrust laws. 

United States v. Singer Mfg. Co., 374 US, 174 
(i963) : 

Lynch v, Magnavox Co., 94 F.2d 883 (9th Cir. 
eS) 

Kobe, Ine. v. Dempsey Pinp Co., 198 F.2d 416 
(10th Cir. 1952) ; 

United States v. Krasnov, 143 F.Supp. 184 
CD ae 1956) ; 

United States v. Hartford Empire Co., 46 F. 
Supp. 541 (N.D. Ohio 1942), aff'd, 323 U.S. 
386 (1944) ; 

Stewart-Warner Corp. v. Staley, 42. F.Supp. 
140 (W.D. Pa. 1941) ; 

Clapper v. Original Tractor Cab Co., 270 F.2d 
Bll Tue Cin 1959 ). 

In U.S. 0. Singer Mfy. Co., supra, Singer conspired 
with two Italian and Swiss companies to exclude the 
importation of Japanese competitors’ products. The 
restraint and attempt to monopolize was accomplished 
in two basic steps. First, the defendants joined in- 
terests by withdrawing opposition to each other in 
patent office proceedings and ecross-licensing and as- 
signing certain patents. Second, pursuant to this 
conspivacy, Singer brought infringement actions in 
the courts and protest proceedings before the United 
States Tariff Commission, a quasi-judicial agency. 
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(374 U.S. at 188.) The purpose of the suits and pro- 
ceedings was to restrain a competitor from competing 
effectively in the defendants’ markets. 


The Supreme Court held that the conspiracy and 
the proceedings taken pursuant to it were in violation 
of the Sherman Act. The court recognized that exist- 
ing law did not declare a joining of patents illegal on 
its face. But when such agreements were made to 
restrain a competitor’s activities, they ran afoul of 
the antitrust laws. 

“Thus by intertwining itself with Gegauf and 
Vigorelli in such a program, Singer went far be- 
yond its claimed purpose of merely protecting its 
own 401 machine—it was protecting Gegauf and 
Vigorelli, the sole licensees under the patent at 
the same time, under the same wnbrella. This the 
Sherman Act will not permit.” (374 U.S. at 193.) 


The present case presents the same essential features 
that are found in Siger—a conspiracy to protect a 
eroup’s position in an industry through the bringing 
of proceedings against competitors in the courts and 
agencies. 

This circuit has long held that such conspiracies 
are in clear violation of the antitrust laws. In Lynch 
v. Magnavox Co., supra, plaintiff brought an antitrust 
action against the defendants who, as in the present 
case, demurred to the complaint. The district court 
upheld the demurrer, and the Court of Appeals re- 
versed, finding that plaintiff stated a good cause of 
action. The complaint alleged a conspiracy to restrain 
trade and an attempt to monopolize a pait of the 
radio equipment industry. The method by which the 
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defendants accomplished their restraint was to jom 
their patents in a conspiracy, and then, ‘* ‘under the 
threat of patent litigation of all asserted patent rights 
of all of the parties to the pool and combination,’ ” to 
force competitors out of business. (94 F.2d at 886.) 
More particularly, the defendants’ scheme was to have 
one member of the conspiracy bring an action, fol- 
lowed by other members bringing the same or similar 
actions, and thus have the conspiracy, as a group, 
harass competitors. (94 F.2d 886.) 

Plaintiffs alleged that these actions ‘‘were not 
made, done, suffered to be done, or committed m good 
faith, or in an honest belief by defendants as to the 
validity of” their patents, but were committed to re- 
strain competition, (94 F.2d 887.) In response to this 
allegation, and in finding a good cause of action, the 
court stated : 

“We may assume that each of those acts would 
be lawful, and still a conspiracy night be shown. 
Tf the agreement has an unlawful purpose, it is a 
conspiracy, notwithstanding that the means used 
to carry it out were lawful.” (94 F.2d at 889; em- 
phasis added.) 


In stating that the plaintiffs brought a good cause 
of action, the cowt stressed that it was the conspiracy 
to restrain trade, not just the actions filed by the 
conspirators, which constituted the antitrust viola- 
tion. If the actions filed im court were filed without 
probable cause or in bad faith, these actions standing 
alone would, of course, be legal as antitrust re- 
straints and malicious prosecutions. If these actions 
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were filed with probable cause and in good faith, they 
would still be illegal since they were filed as part of a 
conspiracy to restrain trade. In either case, the court 
made clear that it was the purpose of the conspiracy 
itself, not the individual acts taken pursuant to the 
conspiracy, which determined whether a violation of 
the antitrust laws existed. In the present case, ap- 
pellants have alleged that appellees instituted their 
proceedings for the purpose of restraining trade and 
monopolizing the industry. Irrespective of whether 
appellees had colorable ground for protesting appel- 
lants’ appheations, if such proceedings were brought 
pursuant to an illegal purpose, such activities are pro- 
hibited by the Sherman Act. Noevr does not overt 
this law. Noer7 does not deal with conspiracies to re- 
strain trade by harassment through the judicial 
processes of the courts and commissions. 


Other courts have also confirmed the antitrust doc- 
trine established in Singer, Lynch and similar cases. 
In Kobe, Inc. v. Dempsey, supra, the plaintiffs joined 
together to bring an alleged patent infringement 
action against the defendants. The defendants, in a 
cross-complaint, alleged inter alia that the plaintiffs 
had conspired to restrain the defendants’ trade; that 
the infringement action was mstituted pursuant to 
this conspiracy; and that the infringement action was 
in itself unjustified and brought in bad faith. 


The trial court found that the defendants had 
stated a good cause of action in their cross-complaint, 
and a trial ensued. The trial court found that 
plaintiffs’ conspiracy was a violation of the anti- 
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trust laws, and awarded damages and entered an in- 
junction against the conspiracy. Plaintiffs appealed 
the decision on the cross-complaint and the Cireuit 
Court. of Appeals affirmed. The plaintiffs (cross-de- 
fendants in the antitrust action) im Aobe contended 
on appeal that they had beheved there was a genuine 
infringement of their patents and that they had the 
right to use available legal forums in order to protect 
their interests. In refuting this contention, the Court 
of Appeals stated : 
“We fully recognize that free and unrestricted 
access to the courts should not be denied or 1m- 
periled in any manner. At the same time we must 
not permit the courts to be a vehicle for main- 
taining and carrying out an unlavful monopoly 
which has for its purpose the elimination and 
prevention of competition.” (198 F.2d at 424; 
emphasis added.) 


Concerning the plaintiffs’ contention that their in- 
fringement suit against defendants was brought in 
good faith and was therefore immune to antitrust 
attack, the court accepted the tral court’s findings 
that the plaintiffs had beheved in good faith that 
their rights were infvinged, but the court also found 
that the mfringement suit itself was brought pri- 
marily in furtherance of a conspiracy to restrain com- 
petitors. It was the conspiracy to restrain trade, not 
the steps taken piustuant to it standing alone, which 
the court found im violation of the antitrust laws. 

‘We have no doubt that if there was nothing 
more than the brmgme of the infringement 


3l 


action, resulting damages could not be recovered, 
but that is not the case. The facts as hereinbe- 
fore detailed are sufficient to support a finding 
that although Kobe believed some of its patents 
were infringed, the veal purpose of the inf ringe- 
ment action aud the incidental activities of Kobe’s 
representatives was to further the existing mo- 
nopoly and to elinunate Dewpsey as a conpetitor. 
The infringement action and the related activi- 
ties, of course, in themselves were not unlawful, 
and standing alone would not. be sufficient to sus- 
tain a claim for damages which they may have 
caused, but when cousidered with the entire 
monopolistic scheme which preceded them we 
think, as the trial court did, that they may be 
considered as having been done to give effect to 
the unlawful scheme. (Citing cases)” (198 F.2d 
at 425; emphasis added.) 
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“To hold that there was no lability for damages 
caused by this conduct, though lawful in itself, 
would permit a monopolizer to smother every po- 
tential competitor with litigation ... and leave 
the competitor without a remedy.” (198 F.2d at 
425; emphasis added.) 


This decision applies directly to the case at hand, 
where to allow the appellees as a group to indulge in 
unlimited judicial proceedings against appellants, 
whether such proceedings individually are brought 
with or without probable cause im themselves, is to 
allow the appellees to restrain trade and create an 
effective monopoly in violation of the Sherman Act. 


In United States v. Krasnov, supra, the defendants 
were charged with conspiring to restrain trade and 
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create a monopoly by excluding competitors from the 
defendants’ patent pool and by harassing competitors 
with infringement suits. Similar to the case at hand, 
the defendants in Arasvov agreed to bring harass- 
ment suits upon the mutual consent. of the members 
of the conspiracy and upon a sharing of the costs of 
the suits. 


On a motion by the government for summary judg- 
ment, the court held that the defendants’ activities 
violated the antitrust Iaws. On the issue of the de- 
fendants’ misuse of judicial process, the court stated: 

“That the harassing suits against competitors, 
previously discussed in some detail, were designed 
as and were actually only barassing suits is clear 
from an examination of the correspondence be- 
tween the parties and the court feels that such 
conclusion is inescapable from an objective analy- 
sis of the documents. AlJl of these actions taken 
in coneert constitute a clear violation of the Sher- 
manmantitrust act... .” (143 I Sipp at 202) 


This language might well have been written for the 
present case. Appellants not only have pleaded the 
existence of harassing activity constituting a good 
cause of action, but also possess correspondence and 
other evidence sufficient to prove the allegations at 
trial. 

Systems of litigation for anti-competitive purposes 
have been broadly condemned. In U.S. v. Hartford- 
Empire Co., supra, the District Court deseribed the 
system used there: 


‘Another part of the plan was a system of liti- 
gation agamst all remaining outsiders. Here the 
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power of litigation pursued by a strong combina- 
tion of two companies, one of which, Hartford, 
was dominated and partially owned by a third 
powerful company, Corning, backed by unlimited 
financial means, is brought into play against in- 
dividual companies, most of them small manufac- 
turers of glass products. Suits were brought 
against Hazel-Atlas, Kearns-Gorsuch, Lamb, Ni- 
vision-Weiskopf and Ober-Nester. The expense 
of this htigation was shared equally between 
Hartford and Owens, and this expense was by no 
means small. The record discloses that Hartford 
expended substantially $900,000 in the pursuit of 
litigation against so-called outsiders. The Haxrt- 
ford Company did most of the work, but Owens 
contributed a substantial part, and the patent 
lawyers of both companies were continually con- 
sulting each other with respect to both substance 
and procedure.” (46 F.Supp. at 565.) 


There is no meaningful distinction between the sys- 
tems described in Hartford-Empire, Singer and other 
cases cited here and the system contrived by appel- 
lees. 

see also Stewart-Warucr Corp. v. Staley, supra 
(Allegations that parties joined in concerted 
action to threaten competitors with bad faith 
litigation states a good cause of action under 
the antitrust laws) ; 

Clapper v. Original Tractor Cab Co., supra 
(Attorneys’ fees should be included in anti- 
trust damages awarded against defendants 
who conspired to misuse patents by bringing 
unfounded suits against competitors), 
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C. A Misuse of the Judicial Processes of the Commissions Is 
Indistinguishable from Misuses of the Courts. Both Activities 
Alike Are Prohibited by the Antitrust Laws. 


Appellants have pleaded that appellees have used 
the United States courts and the Supreme Court of 
California in their plan of anti-competitive htigation. 
(R. 4.) That such a program to restrain trade falls 
within the antitrust laws, appellants believe, cannot 
be doubted. 


A conspiracy to restrain competition is no less a 
violation of the antitrust laws when it is effected 
through a perversion of the adjudicating processes of 
the commissions than of the courts. This proposition 
was established, for example, in the Singer case, 
supra, where the method of restraint employed by the 
defendants’ conspiracy was to bring infringement 
suits in the courts and adversary proceedings before 
the United States Tariff Commission. 

The essential similanty of adversary proceedings in 
the courts and the agencies has also been established 
by the law of malicious prosecution. The courts have 
recognized that one does not have a right to bring 
an action or proceeding without probable cause in a 
court ov administrative body. This principle was suc- 
cinetly stated in Afelvin v. Pence, 180 F.2d 423 CDC. 
Cir. 1942), wheve the court refuted the contention 
that a misuse of administrative bodies differed from 
a misuse of courts. The court stated: 

“We agree with plaintiff that these principles 
(prohibiting misuse of courts) are clearly ap- 
plicable to administrative proceedings. Mueh of 
the jurisdiction residing in the courts has been 
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transferred to administrative tribunals, and much 
new jurisdiction involving private rights and 
penal consequences has been vested in them. In a 
broad sense, their creation involves the emergence 
of a new system of courts, not less significant than 
the evolution of chancery. The same harmful con- 
sequences may flow from the groundless and ma- 
licious institution of proceedings in them as does 
from judicial proceedings similarly begun. When 
one’s livelihood depends upon a public Heense, it 
makes little difference to him whether it is taken 
away by a court or by an administrative body or 
official. The administrative process is also a legal 
process, and its abuse tm the same way with the 
same injury should receive the same penalty.” 
(1380 F.2d at 426; emphasis added.) 
*% * % 

“In our judgment no other conclusion would be 
tenable. When private as well as public rights 
more and more are coming to be determined by 
administrative proceedings, 1t would be anoma- 
lous to have one rule for them and another for 
the courts in respect to redress for abuse of their 
powers and processes.” (130 F.2d at 427.) 

See also National Surety Co. v. Paye, 58 F.2d 145 
(4th Cir. 1932). 

The questions arise, however, whether the particu- 
lar administrative agencies involved in this case—the 
P.U.C. and I.C.C.—function as courts and, if so, 
whether those functions have been used by appellees 
as the methods for thei restraints. Appellants beheve 
both questions must be answered in the affirmative. 


Reams have been written m a fruitless search for 
an analysis which will characterize regulatory agen- 
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cies as ‘quasi-judicial’ or ‘quasi-legislative.” Appel- 


lants do not wish to engage in this search. No label 
eiven to these agencies should decide the crucial issue 
of what agency functions are involved in this action. 
The fact is that most regulatory agencies, including 
the P.U.C. and 1.C.C., are a kind of fourth hbkaireli 
of government performing functions some of which 
are judicial in nature, some legislative m nature, and 
some even executive in nature. 


That the P.U.C. performs judicial functions, and to 
that extent is a Judicial body, was established wnequiv- 
oeally by the California Supreme Court shortly after 
the passage of the California Public Utilities Act of 
1911 in Pacific Telephone & Telegraph Co. v. Eshleman, 
166 Cal. 640 (1913). In that case, after a hearing before 
the P.U.C., and upon appeal to the California Su- 
preme Court, Pacific Telephone raised certain juris- 
dictional questions which included the arguments that 
a ‘‘proceeding [before the Commission] sought to be 
brought up for review must in its nature be a ju- 
dicial proceeding,” and that a Commission proceeding 
im that case was not judicial. (166 Cal, atjete ein 
deciding the jurisdictional questions, the Supreme 
Court stated as follows: 

“A minor branch or corollary of the main ar- 
eument upon these jurisdictional questions rests 
upon the proposition that in the matter here 
under review the Railroad Commission was not 
exercising judicial functions, but that its acts 
were purely legislative or legislative-administra- 
tive. As the Public Utilities Act is here for the 
first time before this court, as the question is thus 
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fanly withm this case, and as to ignore it. is but 
to necessitate its consideration in subsequent liti- 
gation, 1t is proper to say that we hold the powers 
and functions of the Railroad Commission in 
many imstances, and in the present one, to be of 
a highly judicial nature. That judicial powers 
were with deliberation vested in the Commission 
the language of the constitution and of the legis- 
lative enactments following the constitution leave 
no doubt. Thus the constitution itself declares: 
‘The Commission shall have the further power 

to hear and determine complaints against 
railroad and other transportation companies; to 
issue subpoenas and all necessary process and 
send for persons and papers; and the commission 
and each of the commissioners shall have the 
power to administer oaths, take testimony and 
punish for contempt m the same manner and to 
the same extent as courts of record’ (Sec. 22, art. 
XII.) While without quoting, a reading of sec- 
tions 22 and 23 of article ALL of the constitution 
and of sections 53 to 81 of the Public Utihties 
Act will establish beyoud doubt that the Railvoad 
Commission is empowered to sit, and in the per- 
formance of its most rmportant duties must sit, 
as a tribuual exercising judicial functions of 
great moment. It may be said that the final order 
of the commission in many instances is legisla- 
tive-administrative in character, but nonetheless 
the ordamed procedure by which this result is to be 
reached, the detcvmination of controverted facts 
between. private litigants and disputunts, aud the 
decision upon these controverted matters, are 
strictly judicial. (Robinson v. Sacramento, 16 Cal. 
208; Imperial Water Co. v. Board of Supervisors, 
162 Cal. 14 [120 Pac. 780]).” (Emphasis added.) 
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With respect to the P.U.C., the following passage 
from McKeage, Public Utility Regulatory Law (1956) 
makes the same point: 


“Much has been said concerning the internal 
adjudicating process of an administrative tribu- 
nal; that is, the procedure whereby such tribunal 
arrives at its decision. Very probably, the internal 
adjudicating process of the average administra- 
tive tribunal, in actual fact, is on par with that 
same process in the average court. Judges and 
lawyers realize that where this particular process 
is corrupted or perverted, strict adherence to due 
process of law in other fields can be rendered 
futile and of no consequence. ‘Courts are no more 
exempt from this fault than are administrative 
tribunals. In the final analysis, faithful adher- 
ence to due process of law in this particular 
phase of the administration of justice depends 
upon the integrity of the members of the tribunal 
exercising the adjudicating process.” (At p. 84; 
emphasis added.) 


* * * 


‘‘In and of itself, there is no magic in the term 
‘court.’ As a matter of fact, at least one of the 
state public utilities comnnssions (that of Cali- 
forma) is @ court of record mm addition to being 
an administrative tribunal. The State Constitu- 
tion so created it and no State court, except the 
Supreme Court to a very limited extent, may in- 
terfere in any way with its action or decisions. It 
has the power, as does cach commissioner thereof, 
to commit and punish for contempt, and its fune- 
tion, in many cases, is exclusively that of a court, 
such jurisdiction having been taken from the 
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courts and given to it.” (At pp. 8485; emphasis 
the author’s. ) 


* * ae 


‘‘In fact, the Commission is both a court of 
record and an administrative tribunal and, in 
many instances, exercises purely judicial func- 
tions, such functions having been taken from the 
courts by the Legislature and deposited with the 
Commission pursuant to the plenary authority 
contained in Article XIT of the State Constitu- 
tion.” (At pp. 106-107.) 


The LC.C. also acts largely as a court, as demon- 
strated by the Code of Ethics for Practitioners, Rules 
2 and 8. 

*¢2. The Duty of the Practitioner to and His At- 
titude Towards the Commission 


In many vespects the Commission functions as 
a Court, and practitioners should regard them- 
selves as officers of that Court and strive to up- 
hold its honor and dignity. The Comnnission, not 
being wholly free to defend itself is pecuharly 
entitled to receive the support of the practitioner 
against unjust criticism and clamor. Whenever 
there is proper ground for serious complaint of a 
member or emplovee of the Commission it is 
the right and duty of the practitioner to sub- 
mit his grievances to the proper authorities. In 
such cases, but not otherwise, such charges should 
be encouraged and the person making them 
should be protected.” (J8mphasis added.) 


“8, Private Communications with the 
Comniission 
In the disposition of contested proceedings 
brought under the Interstate Commerce Act the 
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Commission exercises quasi-legislative powers, 
but it is nevertheless acting in a quasi-judicial 
capacity. It is required to administer the Act and 
to consider at. all times the public interest beyond 
the mere interest of the particular litigants be- 
fore it. To the extent that it acts in a quasi-ju- 
dicial capacity, it is grossly improper for htigants, 
directly or through any counsel or representative, 
to communicate privately with a commissioner, 
exanuner or other representative of the Commis- 
sion about a pending cause, or to argue privately 
the merits thereof in the absence of their adver- 
saries or without notice to them. Practitioners at 
all times should scrupulously refrain in their 
communications to and dismissions with the Com- 
mission and its staff from going beyond ex parte 
representations that are clearly proper in view of 
the administrative work of the Commission.” 
(Emphasis added.) 


The question, then, is not whether the P.U.C. and 
1.0.C. are arms of the legislature or the judiciary— 
clearly they are both—but which of these functions 
is involved in the present case. To make that deter- 
mination, more particular distinctions must be drawn 
between the judicial and legislative funetions which 
take place within the agencies themselves. Judge 
Friendly’s article entitled ‘‘The Federal Administra- 
tive Agencies: The Need for Better Definition of 
Standards,” 75 Harv. L. Rev. 863 (1962) makes the 
controlling distinctions. 

‘eT find valid and important the distinetion 
between what anyone would recognize as a clear 
delegation of legislative power, with no quasi 
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about it—I have cited the SEC’s rule-making 
power for short sales as an instance—and the ap- 
plication of a general standard to a myriad of 
instances. * * * The SEC’s rules in regard to 
short sales are the sort of things which Congress 
could well have put out on its own; they are no 
more detailed than many provisions of the income 
tax. The reasons for delegation in that instance 
are simply that Congress does not have the time, 
or the will, to do all these things and that, even if 
Congress initially promulgated a set of rules on 
short sales every bit as good as the SEC’s, it 
would be too hard for Congress to effect change, 
in an area where speedy change may be needed. 
In contrast, the very nature of Congress, with 
one house having 100 members and the other 435, 
makes it wholly unfit to determine the rail and 
truck rates on new antomobiles or who should 
run the television station in Kankakee; the diffi- 
culty is not just lack of time but an institutional 
lack of aptitude. Unlike the short sale rules, such 
decisions involve not a prescription for the whole 
or even a segment of an industry but the appli- 
cation of a standard to a concrete case, requiring 
not only the determination of the standard but 
also the accurate ascertainment and proper weiygh- 
ing of scores of subsidiary facts and, in the first 
example, the consideration of a vast complex of 
relationships. From a practical standpoint, there- 
fore, it may be shghtly misleading to characterize 
true administrative adjudication as ‘delegation’ 
by the legislature; a body cannot ‘delegate’ in any 
meaningful sense the performance of action it 
would be incapable of taking on its own even if it 
had the time and the desire.” (75 Harv. L. Rev. 
at 871; emphasis added.) 


Judge Friendly explains this matter further: 

“Tt will scarcely have escaped your attention 
that the application of standards of greater or 
Jess generality to concrete cases is not a function 
peculiar to administrative agencies; it has long 
been practiced by other institutions not unknown 
to law students. Indeed, at one end of the ad- 
ministrative spectrum, 7 is hard to discern much 
difference between either the problem or the de- 
cisional processes of the agencies and those of the 
courts.” (75 Warv, L. Rev. at 874; emphasis 
added.) 


Appellants must emphasize again that it is only ap- 
pellees’ abuse of the adjudicative functions of the 
P.U.C. and I.C.C. that are in issue here, not an abuse 
of the general rule making procedures of the Com- 
missions. Where the appellees have lobbied or used 
informal political pressure to influence the Commis- 
sions’ establishment of general rules and regulations 
applicable to the industry as a whole, appellants be- 
lieve no complaint can be sustained. Such a function 
on the part of the Commissions is, as Judge Friendly 
characterizes it, legislative in nature, and within the 
protections (and limitations) provided by the Noevr- 
Pennington exemption. 


But such pressures are not the methods of which 
appellants complain. Appellants were damaged by ap- 
pellees’ conspivacy to harass and deter appellants in 
contested certificate and transfer proceedings in which 
the Commissions adjudicated the proceedings as a 
cout. Individual appellants petitioned the Cominis- 
sion for a determination of requested rights not for 
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the industry as a whole, or even a segment of it, but 
for the particular applicant alone. Each applicant 
presented a separate concrete case requiring the ‘“ac- 
curate ascertainment and proper weighing of scores 
of subsidiary facts” under the standard of public con- 
venience and necessity. The procedure by which this 
ascertainment was made, and by which each case was 
disposed, was judicial from beginning to end, as out- 
lined in the statement of the case above. There can 
be no doubt that the restraints on appellants in the 
Commissions were effected through litigation and ju- 
dicial proceedings and, as such, are subject. to the 
prohibitions of the pateut-antitrust cases. 


D. The Court Below Misconstrued the Scope and Meaning of 
the Patent-Antitrust Cases in Failing to Apply Them to the 
Case at Bar. 


The court below distinguished the present case from 
the patent antitrust cases upon two grounds. First, 
the court stated that because in those cases there was 
antitrust activity am addition to the filing of harass- 
ment suits, and no such additional activity is alleged 
in the present case, the patent cases do not support 
appellants’ position that mere judicial abuse is suffi- 
cient to obtain relief. (R. 63; 1967 Trade Cas., page 
84,746.) Appellants respectfully disagree. The invalid- 
ity of such a distinction may be illustrated by a com- 
parison between Pennington and Singer. 


In Pennington the conspirators engaged in both 
protected (lobbying) and non-protected anticompeti- 
tive activity. The plaintiffs asserted that because 
approaches by the defendants to the TVA and the 
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Seeretary of Labor were but part of an entire plan 

of illega) conduct, such approaches were inseparable 

from the total conspiracy, and therefore should have 

been condemned with the related activity. The court 

rejected this contention with the following language: 
“Joint efforts to influence public officials do not 
violate the antitrust laws even though intended 
to eliminate competition. Such conduct is not 
illegal, either standing alone or as part of a 
broader scheme itself violative of the Sherman 
Act. The jury should have been so instructed and, 
given the obviously telling nature of this evidence, 
we cannot hold this lapse to be mere harmless 
emo aol US at 670) 


The plaintiffs there were not entitled to an instrue- 
tion that if the lobbying activities were but a part 
of an overall anti-competitive scheme, part of which 
included activities within the Sherman Act, the whole 
scheme could be declared unlawful. Instead, the Su- 
preme Court seemented the defendants’ activities and 
held that some of them violated the Sherman Act while 
others—lobbying—did not. This separation of activi- 
ties arose with respect to the recoverability of dam- 
ages. Plaintiffs suffered substantial monetary dam- 
ages by reason of executive action induced by the 
lobbying activities of the mine owners and the 
UMW directed to the TVA’s purchasing agent and 
the Secretary of Labor. The court held that damages 
arising from these activities were not assessable. 
Plaintiffs were, however, awarded damages resulting 
from activities other than lobbying and actions taken 
by the TVA and Secretary of Labor. 
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A different result is found in Singer and the other 
patent-antitrust cases. In those decisions the Sherman 
Act was held to be fully applicable to the misuse of 
Judicial machinery, Distinctions have not been made 
between the anti-competitive behavior of defendants’ 
misuse of judicial machinery and their other behavior 
not mvolved with judicial machinery. No decision 
known to appellants has held that damages could be 
recovered for one form of behavior but not for the 
other. On the contrary, in every patent-antitrust or 
other judicial harassment case, damages have been 
given not only for anti-competitive activities imple- 
mented without the use of judicial procedures, but 
also for those damages resulting directly from ju- 
dicial misuse. ‘The clear implication is that judicial 
harassment in itself, as in malicious prosecution 
cases, 1s enough to make out a good cause of action. 


Appellants have never asserted, nor would the law 
support the proposition, that the mere filing of actions 
without an antitrust purpose can be an antitrust vio- 
lation. However, appellants disagree with the court 
Nelow that a plan of litigation, the purpose of which 
is to restrain trade, with no further acts done or con- 
templated, cannot he the subject of an antitrust action. 


Second, the District Court distinguished the pat- 
ent-antitrust cases on the simple ground that patents 
and certificated rights are different, the antitrust laws 
applying to conspiratorial misuses of the former hut 
not to the latter. (R. 64; 1967 Trade Cas., page 84,746.) 
‘Appellants do not believe that certificated carriers are 
any less subject to the antitrust laws than patent hold- 


46 


ers. Both patents and certificates are forms of a Jegal 
monopoly. Both are subject to protection—or abuse— 
through litigation. The use of such combined power 
for anti-competitive purposes, whether it arises from 
a group of patent holders, a group of certificate hold- 
ers, or from any other combination of economic power, 
is behavior which the antitrust laws condemn. 


This proposition is well expressed by Toulmin, 
Antitrust Laws, Vol. IV, p. 572: 

“Tf patent pools are used in a conspiracy—to 
delay the issuance of patents; if agreements are 
executed taking from the Patent Office its right of 
decision as to who was the first inventor; if courts 
are deprived of the opportunity of determining 
whether patents, which apparently dominate an 
industry, are valid; or if a conspiracy is entered 
into to prevent such patents from being litigated 
—all of these things may be earmarks of illegal 
acts. 


‘‘In all these things, a common core of truth 
appears: Tt ts not the vehiele of the patent pool 
or the patent that constitute a mechanism of alle- 
gality; it is the extracurricular uses to which 
patents and patent pools are put that spell dis- 
aster under the antitrust laws to those who prac- 
tice such unreasonable restraints in the competi- 
five area.” (Kmphasis added.) 


The aims of the conspiracy mentioned above are 
strikingly similar to the aim of appellees. Misuse of 
courts is most often found in patent-antitrust cases be- 
cause patent protection involves judicial preceedings. 
The same, however, is true of certificates of public con- 
venience and necessity. Misuse of the courts and 
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commissions as a means of effecting an unreasonable 
restraint is a violation of the antitrust laws no matter 
where found. The patent-antitrust cases cited by ap- 
pellants in support of this principle, it should be 
stressed, were brought to enforce the antitrust laws, 
not the patent laws. 


Each appellee owned certificates granted by the 
P.U.C. and I.C.C. Each certificate gave its owner the 
exclusive right to operate as provided in the certifi- 
cate. That exclusive right was at all times, however, 
subject to the policy and decisions of the P.U.C. The 
policy as expressed in their decisions was one favoring 
competition and a liberal granting of rights. Accord- 
ingly, the rights of appellees were limited rights which 
could not lawfully, within the regulatory scheme, be 
expanded o1 made more extensive than the P.U.C. 
policy permitted. 


By employment of their’ combined power, however, 
appellees have aggrandized their own common carrier 
rights in excess of the purview of the regulatory 
scheme by successfully deterring competitors from 
seeking competitive rights. The policy of the P.U.C. 
was to grant certificates liberally. The regulatory 
scheme provided for competition and, therefore, ap- 
pellees were not entitled to have then own certificated 
rights free from competition. The court below recog- 
nized the competitive nature of the ‘“‘certificated” 
business when it said of appellants: 

“They are siniply certificated business entities in 
an industry which is competitive within a frame- 
work of regulation according to standards of pub- 
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lie convenience aud necessity.” (1967 Trade Cas., 
page 84,746; R. 64.) 


The combination of appellees, like the combmations 
of patentees, sought to expand the value of ther 
rights by thwarting competitors by means of a system 
of litigation, contrary to the policy of controlling stat- 
utes and government agencies. That the P.U.C. had a 
policy m existence which provided that certificated 
carriers’ rights be limited by the competition of other 
competing certificated carriers cannot be doubted, but 
is in any event a matter of proof. 


E. The Sherman Act Prohibits All Unreasonable Restraints of 
Trade in the Absence of Specific Exemptions from the Act. 
Nothing in the Rationale of Noerr-Pennington, Parker v. 
Brown, the First Amendment or Other Law Exempts 
Appellees’ Activities from the Antitrust Laws. 


The Sherman Act has been interpreted by the Su- 
preme Court to reach all anti-competitive activities 
to the fullest extent permissible within Constitutional 
limits. Apec Hosiery Co. v. Leader, 310 U.S. 469 
(1940) ; United States v. Frankfort Distillers, Ine., 324 
U.S. 298 (1945). The Act has great scope in both as 
adaptability and application, Northern Pacific Ry. v. 
Umied States, 356 U.S. 1 (1958); United States v. 
TTutcheson, 312 U.S. 219 (1941), and condemns all com- 
bmations which unreasonably restrain trade. United 
Smorcs. Vion Pagfic 2.R. Co., 226 U.S. 61 GASIae 
United States. Line Matceial Co., 333 U.S. 287, 309- 
310 (1948). 


Out of these broad rules of application the Supreme 
Court has carved certain exceptions, as discussed in 
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both the holding and dictum of Noerr, None of these 
exceptions, lowever, encompass anti-competitive 
schemes of litigation. Nothing in Nocir or other au- 
thority exempts such activity from the Sherman Act. 


The cout in Noerr refused to apply the Sherman 
Act to the defendants’ activities for essentially three 
reasons: (1) The Act was found as a matter of statu- 
tory construction not to reach political activity be- 
cause of the adverse impact it would have on our 
representative form of government; (2) An issue at 
stake was one of valid government action (passage of 
the Fair Trucking Bill) excepted from antitrust sanc- 
tions under the rule of Parker v. Brown; (3) To apply 
the Act to the facts of Noerr was said to raise Consti- 
tutional questions concerning the right to petition. 


First, the court held that the defendants’ combina- 
tion to influence the political machinery of government 
was essentially dissimilar to the type of private re- 
straints condemned by the Sherman Act. To extend 
the Act to such activity would, in the court’s view, 1m- 
pair the power of representative government to act 
on the basis of information provided by its constitu- 
ents. The court stated its position as follows: 


‘In the first place, such a holding [applying 
the Sherman Act] would substantially impair the 
power of government to take actions through its 
legislature and executive that operate to restrain 
trade. In a representative democracy such as 
this, these branches of government act on behalf 
of the people and, to a very large extent, the 
whole concept of representation depends upon the 
ability of the people to make their wishes known 


50 


to their representatives. To hold that the gov- 
ernment retains the power to act in this repre- 
sentative capacity and yet hold, at the same time, 
that the people cannot freely inform the govern- 
ment of ther wishes would impute to the Sher- 
man Act a purpose to regulate, not business 
activity, but political activity, a purpose which 
would have no basis whatever in the legislative 
history of that Act.” (3865 U.S. at 187.) 


It is apparent that the concern of the court was to 
preserve the ability of government to act in its repre- 
sentative capacity, through the legislative and exec- 
utive branches. In so rulmg the conit believed that 
intrinsically and fundamentally involved in_ that 
role of government is the ability of citizens freely to 
inform government of their wishes. This is the sub- 
stance of the activity which is protected by Noerr. 


These protective considerations do not inhere in the 
judiciary. Neither Noerr nor Pennington deal ex- 
pressly or implicitly with uses of the judicial branch 
of government. In fact, neither Noerr nor Pennington 
even refer to the principles governing misuses of judi- 
cial processes set forth in the patent-antitrust cases 
even though those principles were established law at 
the time Noerr was decided, Certainly the court did not 
intend to overrule the patent-antitrust cases or the ju- 
dicial abuse cases sub silentio in Necrr. This is also 
clear masmuch as the court affirmed the illegality of 
abusive htigation in the Singer ease two years after 
Noerr, without comment on the Voerr exception to the 
Sherman Act. 


dL 


That the Noerr principle and patent-antitrust prin- 
ciples should not have come into conflict with each 
other is perfectly understandable. Both principles are 
derived from different factual circumstances, and both 
afford different legal protections. Noe did not deal 
with anti-competitive uses of the judicial function 
because there was nothing in Noerr giving rise to the 
need to do so. The legal standards and rhetoric set 
forth in Noerr are not understandable or even de- 
cipherable as the standards or rhetoric applicable to 
the role of judicial tribunals as we know them in 
this country. Judicial tribunals are not representa- 
tive bodies of government. Nor is it traditionally the 
role of the judicial branch to hecome the forum for 
pressure group activity of the informal, open, free- 
flowing nature essential to successful representative 
government by the legislative and executive branches. 
Such activity, as the language of Nocrr indicates, is 
foreign to basic judicial concepts. 


The holding of Noerr cited above signifies the fur- 
ther concern of the court with maintaining the tradi- 
tional separation of powers between the judiciary 
on the one hand and the legislative and executive 
branches on the other. In Noevr, applheation of the 
Sherman Act to what were clearly found by the court 
to be political activities would have been an intrusion 
by the judiciary upon vital activities necessary to the 
proper operation of the two representative branches 
of government. Court-made law which would inter- 
pose restraints upon the manner and extent of lobby- 
ing these branches would be a serious breach of the 


Cn 
bo 


doctrine of separation of powers. The Sherman Act 
is a court administered law. The determinations of 
the courts in interpreting the Act has resulted in a 
substantial body of precedent which is the law of the 
land. Any interpretation of the Sherman Act which 
would purport to limit or prescribe to the legislative 
and executive branches the means or extent to which 
lobbying activities may be conducted, would consti- 
tute an unjustifiable intrusion by the court ito mat- 
ters constitutionally reserved to those other branches. 
The doctrine of separation of powers is a settled part 
of constitutional law and would prevent such activity 
by the courts. Fletcher v. Peck, 6-Craneh 87 (1810) ; 
Zorach v. Clausen, 343 U.S. 306 (1952.) See also 
Baker v. Carr, 369 U.S. 186 (1962.) 


The second exception to the Sherman Act’s wide 
coverage relied upon by the comt in Noerr was its 
application of the rule of Parker v. Brown to the facts 
of the case. The court in Noerr stated: 


‘‘Accordingly, it has been held that where a re- 
straint upon trade or monopolization is the result 
of valid governmental action, as opposed to pri- 
vate action, no violation of the Act can be made 
out.” (365 U.S. at 136; emphasis added.) 


Appellants do not argue with the rule of Parker v. 
Brown. The rule simply does not apply to appellants’ 
case. 


In Parker v. Brown, state directed action was placed 
under anti-trust attack. The defendants were the Cah- 
fornia State Director of Agriculture, Members of the 
State Agricultural Prorate Advisory Commission, 
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Members of the Program Committee for Zone No. 1, 
and others. Hvery defendant in that case was ap- 
pointed under authority of state law and charged 
with the administration of the Prorate Act. The 
Prorate Act provided for reduced production, thus 
restricting competition among growers and_ price 
maintenance. (317 U.S. at 346.) In the absence of 
statutory authorization for both the official existence 
of defendants as government administrators and their 
acts, the challenged activities would have been viola- 
tive of the antitrust laws. 


The claim in Parker v. Brown was nothing more 
than a direct attack upon the carrying out of legisla- 
tion by persons charged with the responsibility of 
doing so. It was an assault upon state directed action 
with which all growers were required by law to com- 
ply, rather than an assault upon a private combination 
acting through their own means. 


The proration plan of Parker v. Brown was legis- 
latively approved. For this reason, it was state action, 
not individual action. The discharge of the legislative 
mandate by a Director, a Commission and a Com- 
mittee and a vote, all included in the state command, 
was clearly government action and not individual 
action. The enforcement of the prorate plan was also 
authorized and detailed by the state and carried out 
under its banner, (317 U.S. at 345-348.) 


Parker v. Brown distinguished between the Sher- 
man Act application to acts of identical nature, one 
performed by the government and the other by private 
individuals : 
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“We may assume for present purposes that the 
California prorate program would violate the 
Sherman Act if it were organized and made effec- 
tive solely by virtue of a contract, combination or 
conspiracy of private persons, individual or cor- 
porate.” (317 U.S. at 350.) 


The court deseribed the activity which it ruled Con- 
eress had not intended to prohibit by the Sherman 
Act: 

“Flere the state command to the Commission and 
to the program committee of the California Pro- 
rate Act is not rendered unlawful by the Sherman 
Act since, in view of the latter’s words and his- 
tory, it must be taken to be a prohibition of indi- 
vidual and not state action. It is the state which 
has created the machinery for establishing the 
prorate program. Although the organization of a 
prorate zone is proposed by producers, and a pro- 
rate program, approved by the Commission, must 
also be approved by referendum of producers, it 
is the state, acting through the Commission, which 
adopts the program and which enforces it with 
penal sanctions, in the execution of a govern- 
mental policy. The prerequisite approval of the 
program upon referendum by a prescribed num- 
ber of producers is not the imposition by them 
of thei will upon the minority by force of agree- 
ment or combination which the Sherman Act pro- 
hibits. The state itself exercises its legislative 
authority in making the regulation and in pre- 
seribing the conditions of its application.” (317 
U.S. at 352.) 


In the case before the court the formulation of the 
plan was not approved by any government agency. 
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It was “individual and not state action.” (Parker v. 
Brown, 317 U.S. at 352.) Nor was the effectuation of 
the plan—the hiring of attomeys, the contributing of 
money and the filing of protests—legislatively directed.® 
Nor was the enforcement of appellees’ plan done pur- 
suant to a legislative or government plan of action. 
‘The plan was enforced by dissemination of their plan 
to other carriers, not to government officials. The threat 
of use and actual use of these great combined economic 
forces was brought to bear not upon goverment but 
upon competitors. Competitors of appellees had to sus- 
tain the economic burden imposed, not the state or its 
agencies. In the case at bar, state action does not stand 
between the appellees’ activities and their impact upon 
appellants. Appellants do not seek damages or injune- 
tive relief because of rulings and decisions made by 
agencies and courts directing that certain acts be per- 
formed or foregone by appellees. 'They seek, rather, 
relief from the acts of appellees who acted voluntarily 
without state mandate. Appellees’ actions were indi- 
vidual actions, not voluntary state actions. Individual 
anti-competitive actions, unless they are political 
activity or constitutionally protected, cannot survive 
the Sherman Act. 


In Noeir the Supreme Court summarized its prior 
holding in Parker v. Brown. At footnote 17 of Noerr 
the court said: 


6Mere authorization by statute permitting the filine of protests 
does not legalize violations of the antitrust laws achieved through 
the use of sneh means. Marnell v. United Parcel Service of .Amer- 
a0, 17c 200 F. Supp. 391 (N.D. Cal. 1966). 
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“Tn Parker-v. Browae3l7 Wes. 3tlgesi elite 
315, 63 S Ct 307, supra, this Court was iiaii- 
mous in the conclusion that the language and leg- 
islative history of the Sherman Act would not 
warrant the invalidation of a state regulatory 
program as an unlawful restraint upon trade. In 
so holding, we rejected the contention that the 
program’s validity under the Sherman Act was 
affected by the nature of the political support 
necessary for its implementation—a contention 
not unlike that rejected here.” (365 U.S. at 137.) 


In Noerr as in Pennington the Supreme Court re- 
jected the granting of damages and injunctive rehef 
where it would have had to find that duly achieved 
acts of the executive and the legislative branches con- 
travened the Sherman Act. The basis of its refusal to 
invalidate executive and legislative actions taken to 
the detriment of the truckers and small mine opera- 
tors, though anti-competitive in nature and clearly 
induced by private interests, was the rationale of 
Parker v. Brown that the court will not invalidate 
government action on the basis of the Sherman Act. 
Appellants have neither sued the government nor are 
they seeking to invalidate government action. There- 
fore, Parker v. Brown is clearly not applicable. 


In Noevy the truckers sought injunetive rehef only 
as to the acts of private defendants acting as imdi- 
viduals and not as to acts of government, as was 
attempted in Parker v. Brown, However, damages 
were prayed for against the private defendants for 
proximate injury resulting only from the governor's 
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veto of the ** Fair Trucking Bill.” (365 U.S, at pp. 130- 
131.) Neither damages nor injunctive relief were 
srauted because the activities of defendants were 
found to be purely political and the governor’s veto 
was held to be government action, which it obviously 
was. 

In Pennington only damages were discussed (381 
U.S. at 669) and as in Noerr the court permitted no 
damages against the private parties because it was 
clear under Noe that Phillips could not collect 
any damages under the Sherman Act for any injury 
it suffered from the action of the Secretary of Labor” 
(381 U.S. at 671). However, in Pennington damages 
could have been awarded for defendants’ activities 
which were not actions of the government and did not 
constitute lobbying. 


The act of lobbying by private parties is not gov- 
ernment action. Government action can be neither 
the basis of damages nor an injunction. The act of 
lobbying by private persons, if considered separately 
from the government action it seeks to induce, may or 
may not cause damage. In Voerr the publicity eam- 
paign, which was found to be an effort, without sham, 
to influence elected officials, did not in and of itself, 
without government action, cause damage to the 
truckers. At least such damage was not claimed be- 
cause it was stipulated in that case that truckers 
would seek damages resulting only from the gover- 
nor’s veto. 


Appellants believe that it is important to distin- 
euish between the activity of a political nature by 
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private parties on the one hand, and the ultimate im- 
plementation of such activities in the form of govern- 
ment actions or inaction on the other. In the case at 
bar, appellants have made it clear that they seek 
neither damages nor injunctive relief for government 
action or inaction no matter now induced. Accord- 
ingly, the question of the rulings or orders of the 
P.UC., 1.C.C. and contts is not present heres @mlk: 
the activity of appellees—apait from government re- 
view—is at issue in this case. Appellants seek dam- 
ages for such activities only because they were not 
political activity and, in the main, were not initiated 
to induce government action. Hence, appellees are 
subject to the Sherman Act to the extent that their 
actions caused damages to appellants. This is so even 
if additional damages occurred which are not recover- 
able by appellants because such injury may have 
resulted from valid government actions or legitimate 
political activity. 

A third exception to Sherman Act application arises 
in situations where. Constitutional freedoms protected 
by the First Amendment might be abridged by the 
Act’s application. The Supreme Court did not decide 
in Noerr whether such Constitutional rights of defend- 
ants would have been violated by the application of the 
antitrust laws, but acknowledged the presence of the 
question. The court said: 


‘Secondly, and of at least equal signifiecanee, 
such a construction of the Sherman Act would 
raise important constitutional questions. The 
right of petition is one of the freedoms protected 
by the Bill of Rights, and we cannot, of course, 


o9 


lightly impute to Congress an intent to invade 
Me eesmneedoms, (360 U.S. ai 137.) 


Although the holding of Noeir was based on a con- 
struction of the Sherman Act and not the First 
Amendment,’ it is implicit in the decision’s language 
that had the court found the activities of the defend- 
ants to be within the reach of the Sherman Act, it 
would have dealt with the question of whether they 
were protected by the First Amendment’s right to 
petition for redress of grievances. 


The First Amendment does not protect the activities 
of appellees for two reasons: (1) The right. to petition 
is not an unhmited right. Its limitations and purpose 
are different in judicial bodies than in the legislative 
and executive branches of government, and (2) The 
night is available only to parties who genuinely seek 
to influence government action. Appellees did not 
genuinely petition for this purpose. 


The right to petition any branch of government, 
whether legislative, executive or judicial, has never 
been unlimited. Reasonable regulation of such activi- 
ties has frequently prevailed against the assertion 
that there is an absolute constitutional right. Walhken- 
son v. United States, 365 U. 8. 399 (1961). 


‘The court stated this position in footnote 6 of the decision: 

“The answer to the truckers’ complaint also interposed a 
number of other defenses, ineluding the contention that the 
activities complained of were constitutionally protected under 
the First Amendment .... Beeause of the view we take of 
the proper construction of the Sherman Act, we find it un- 
necessary to consider any of these other defenses.” (365 U.S. 
at 132) 
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The right to petition the judiciary, however, has 
been treated differently from the right to petition 
other branches of government. The general meaning 
of the right to petition government for redress has 
been held to be a right which existed prior to the 
adoption of the United States Constitution. The 
Supreme Court described its origin in United States 
v, Crakshank, 92 U.S, 551 (1876) : 

“The right of the people peaceably to assemble 
for lawful purposes existed long before the adop- 
tion of the Constitution of the United States. In 
fact, it is, and always has been, one of the attri- 
butes of citizenship under a free government. It 
derives its source, to use the language of Chief 
Justice Marshall, in Gibbons v. Ogden, 9 Wheat. 
211 [6 L.Ed. 23], ‘from those laws whose au- 
thority is acknowledged by civilized man through- 
out the world.’ It is found wherever civilization 
exists. It was not, therefore, a mght granted to 
the people by the Constitution. The government 
of the United States when established found it in 
existence, with the obligation on the part of the 
States to afford it protection.” 


In the case of In ve Stolen, 193 Wisc. 602, 216 N.W. 
127 (1927), the court examined the difference between 
the right to petition before courts and the right to 
petition representative branches of government: 

‘“‘'4] Thus far our discussion has related to 
petitions as popularly understood. There is a 
class of petitions wlich may properly be ad- 
dressed to courts. Thev are petitions which 
conform to the ordinary course of judicial pro- 
cedure and serve to arouse the jurisdiction or 
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action of the court upon justifiable matters. This 
very proceeding was instituted by a_ petition 
signed by the officers of the Dane County Bar 
Association, That petition aroused the jurisdic- 
tion, or action, at least, of this court in the prem- 
ises, Petitions which have been established as a 
part of judicial procedure may be presented to 
courts, and such petitions are the only ones pro- 
tected by the constitutional provision here in- 
voked.” (216 N.W. at 129.) 


The distinction between treatment of courts and 
other branches of government with respect to the 
right of petition is relevant to illustrate that in Noerr 
the court was clearly alluding to the right. to petition 
representative government. There the court was con- 
cerned with the right of people freely to inform gov- 
ernment of their wishes in order that the concept of 
representative government might work. No such con- 
cept has ever applied to the judicial branch. 


Appellants do not claim that appellees’ protests 
were not incidentally attempts to influence the out- 
come of judicial proceedings. They were proper in 
form to be addressed to the courts and agencies. But. 
a use of proper documents does not qualify the 
appellees for First Amendment protections. The 
standards governing petitioning of judicial bodies are 
narrower than those governing access to representa- 
tive government even though all are protected to a 
ereater or lesser degree by the Constitution. 


In Stolen, after distinguishing the mght to petition 
courts from other rights to petition, the court made 
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clear that the former right would not shield persons 
from abuse of the nght: 

“f6] Before closing our discussion on this 
subject, it may be well to refer to the fact that 
the Constitution guarantees lberty of speech as 
well as hberty of petition. While there seems to 
be no recorded case of an attempt to influence 
the court by petition, there are plenty of cases 
in which such attempts have been made through 
the columns of the press. This is generally held 
to be an abuse rather than an exercise of the right 
of free speech, and it is well settled that such 
efforts to influence the course of justice constitute 
contempt of court. 6 R. C. L. 508 et seq. The right 
of petition is no more sacred than the right of 
free speech, and, as there may be an abuse of 
the right of free speech, so may there be an abuse 
of the ght of petition. Any attempt to influence 
the courts of justice constitutes an abuse of either 
ment,” (216 NW: at 129.) 


See also Vhomuas v. Collins, 323 U.S. 516, 531 
(1945). 


The principle that citizens must have free and open 
access to the courts is appheable to appellants and 
appellees alike. Saunders v. Shaw, 244 U.S. 317 
(1917). Both parties possess as part of their right to 
petition courts the meght to prompt determination 
without delay. Allegheny County v. Frank Mashuda 
Co., 360 U.S. 185 (1959). They each have these rights 
but neither has the nght to abuse them. 


Like the right to petition courts, the right of free 
speech aud press must fall when acts of private citi- 
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zens make unseemly efforts to pervert judicial action. 
Pennekamp v. Florida, 328 U.S. 331 (1946) ; Bridges 
v. California, 314 U.S. 252 (1941); Freeman v. Mary- 
land, 380 U.S. 51 (1965). In Sheppard v. Maawell, 
384 U.S. 333 (1966), the Supreme Court held that. 
free speech must not be allowed to divert a trial from 
the very purpose of the court system: 

[2] But the Court has also pointed out that 
“(legal trials are not lke elections, to be won 
through the use of the meeting-hall, the radio, 
and the newspaper.’ Bridges v. California, supra, 
314 US at 271, 86 L ed at 207, 159 ALR 1346.” 
(384 U.S. at 350.) 

* ¥ * 

‘**Hreedom of discussion should be given the 
widest range compatible with the essential re- 
quirement of the fair and orderly administration 
of justice.’ Pennekamp v. Florida, 328 US 331, 
347, 90 L ed 1295, 1303, 66 S Ct 1029 (1946). But 
it must not be allowed to divert the trial from 
the ‘very purpose of a court system... to adjudi- 
cate controversies, both criminal and civil, in the 
calmness and solemnity of the courtroom accord- 
ing to legal procedures.’ ” (384 U.S. at 351.) 


Attempts to use judicial hearings for purposes 
other than that for which they are intended has 
never been protected by the Constitution’s guar- 
antee of the right of petition. Patentees’ uses of 
courts for anti-competitive purposes, even though their 
processes are ostensibly properly employed, has al- 
ready been dealt with at length to demonstrate that 
such protection is not available. Malicious prosecu- 
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tion and abuse of process are not protected by the 
right of petition, Appellants submit that the reason 
stated in Sheppard v. Marwell, supra (384 U.S. at 
350), to the effect that acts which derogate from the 
purpose of the court system are not granted im- 
munity, underlies the finding of abilty in those cases 
as well as the patent-antitrust cases. 


The Fivst Amendment provides that there shall be 
no abridgement of the ‘“‘mght of the people .. . to 
petition the government for redress of grievances.” 
By its terms such protection extends only to activity 
which seeks redress. Appellants do not believe that 
it can be said under any interpretation of the First 
Amendment. that appellees sought redress of griev- 
ances. Appellants allege that they sought to prevent 
appellants from seeking or obtaining their own rights. 
Redress for appellees was an afterthought, at most 
a fringe benefit incidentally accruing to them because 
they chose to use the adjudicative processes of the 
courts and commissions to deter appellants from seek- 
ing rights. 

The word redress means remedy of a grievance or 
vindication of a mght by government. It does not 
contemplate actions which set forces into motion 
causing other individuals, rather than the state, to act. 
Appellants cannot believe that the Constitution pro- 
tects the mere use of the facilities of government no 
matter how used or for what purpose. The use of 
such channels for purposes other than seeking of 
redress is not protected. Appellees have abused these 
ehannels by not using them for the purpose for which 
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the protection was designed. Whether appellees by 
their activities sought redress or something else is a 
question of fact. This case cannot be decided, in view 
of the allegations, solely upon the recognition that 
government facilities were used by appellees. 

The courts, although holding legitimate rights to re 
dress protectible regardless of the purpose involved, 
have never permitted the sham use of normal channels 
of petitionmg government for some purpose other 
than. petitioning for redress. To be immune appellees 
must be engaged in protectible activity. If activity 
done under the guise of petitioning is actually noth- 
ing more than a direct restraint upon compctitors 
rather than an inducement of government action, it is 
sham. As such it 1s unprotected by the First Amend- 
ment and by the express terms of the Nocir case it- 
self, as discussed below. 


II. NOERR PROTECTION FROM THE SHERMAN ACT DOES NOT 
EXTEND TO ACTIVITY OSTENSIBLY INTENDING TO 
INDUCE GOVERNMENT ACTION, BUT ACTUALLY EFFECT- 
ING A DIRECT RESTRAINT UPON COMPETITORS. 


It is appellants’ position here that appellees’ ac- 
tions are subject to the antitrust laws even if it were 
found as a general proposition that employment of 
the courts’ and commissions’ processes for anti-com- 
petitive purposes constitutes political activity as de- 
fined in Noervr. Such a premise is unsupported by 
Noerr, and is positively denied by the patent-antitrust 
cases. Appellants assume it for the sake of argument 
only. 
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Appellants maintain that the manner in which the 
processes of the courts and commissions have been 
used in this case does not permit the summary dispo- 
sition made by the court below. The threshold ques- 
tion must first be asked: In a forum where legitimate 
activity 1s protected by a rule of law, is activity which 
does not seek to use such a fornm for its established 
purposes also protected? It is self-evident that the 
fhinctions for which the processes of the P.U.C., the 
LC.C. and the courts below were established and 
maintained are to render factual and legal determi- 
nations in accordance with prescmbed procedural and 
substantive law. By the same token, it should be evi- 
dent that the regulatory scheme involved may not 
legitimately be employed to deter appellants from 
filing applications and seeking rulings on matters 
which the scheme was made to regulate. No construe- 
tion of the Sherman Act, or of Patrher v. Brown, or 
of the First Amendment pernnts any other conclu- 
sion. 


The Supreme Court in Noerr distinguished in clear 
language between protected attempts to imfluence the 
government and unprotected attempts directly to re- 
stram trade. The court first defined activity meant to 
be exempt: 

“We think it equally clear that the Sherman 
Act does not prohibit two or more persons from 
assoqating together in an attempt to persuade 
the legislature or the executive to take partienlar 
action with respect to a law that would produce 
(ebestlaimt-or a monopoly.” (365 U.S. aitelarom 
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The court then qualified this position by including 
under the Sherman Act those activities which were 
not m fact attempts to influence or persuade govern- 
ment action: 

“There may be situations in which a publicity 
campaign, ostensibly directed toward influencing 
governmental action, is a mere sham to cover 
what is actually nothing more than an attempt 
to interfere directly with the business relation- 
ships of a competitor and the apphecation of the 
Sherman Act would be justified. But this cer- 
tainly is not the case here. No one denies that the 
yailvoads were making a genuine effort to influ- 
ence legislation and law enforcement practices.” 
(365 U.S. at 144.) (Emphasis added.) 


Appellants have alleged and can prove that appel- 
lees’ principal purpose was not to attempt to mfluence 
government. Appellants have alleged that appellees’ 
activities were attempts to interfere directly with 
their competitors’ ability to obtain operating rights 
and not to induce government to act. Appellants can 
establish that the conspiracy alleged was not a gen- 
uine effort to obtam government action as in Noe. 


In Woods Exploration and Producing Co. v. Alu- 
minum Company of America, 36 F.R.D. LOT (S.D. 
Tex. 1963), the plaintiffs, as in the present case, al- 
leged that the defendants had violated the Sherman 
Act by a conspiracy to misuse the processes of a 
quasi-judicial body, the Railroad Commission of the 
State of Texas. The defendants, it was charged, filed 
false reports with the commussion which impaired the 
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plaintiffs’ rights to engage in the business of produc- 
ing, selling and transporting natural gas, 


The defendants moved to dismiss the action on the 
grounds that Voerr protected the defendants’ conspir- 
acy. The court refuted this argument m language 
which is clear and salutary: 


“The Court [in Noerr] found no basis for im- 
puting to the Sherman Act a purpose to regulate 
pohtical activity. ... [Emphasis by the Court] 

“First, is the conduct complained of im the in- 
stant case political m nature? If the defendants 
were enjoined from conspiring to submit false 
nominations to the Railroad Commission would 
they be deprived of any constitutional right to 
petition or participate in the Governmental proc- 
ess? The answer clearly seems to be that the de- 
fendants would only be prohibited from under- 
taking certain jomt busmess behavior. J'0 subject 
them to lability under the Sherman Act for con- 
spring to restrict production or to eliminate a 
competitor would effectuate the purposes of the 
Sherman Act and would not remotely infringe 
upon any of the constitutionally protected free- 
doms spoken of wn Noerr.” (386 F.R.D. at 111.) 
(Emphasis added.) 


A mere relationship between appellees and govern- 
ment agencies does not make appellees’ activities pro- 
tectible by Noerr. The question of Noerr protection 
is specific: Were the activities of appellees truly at- 
tempts to influence government to act (or not act), 
or were they in reality atten:pts to block competitors 
from receiving business rights? 
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At best, appellees’ activities were only “ostensibly 
directed toward mifluencing governnent.” They were 
not mainly engaged in the activity of “making a gen- 
uine effort to mfluence” government. These are ques- 
tions of fact and degree. Parker v. Brown does not 
permit an antitrust violation to arise from regular 
and valid government action, respective of the man- 
ner or purpose for which the action was induced. But 
private action may violate the antitrust laws where 
the purpose is other than a genuine effort to induce 
government action. Under the antitrust laws, litigants 
such as appellants must be permitted to prove at trial 
that the damaging actions of private persons did not 
arise from a genuine effort to move government agen- 
cles. 

Appellees have argued in the court below that 
language from Pennimgton precludes appellants from 
inquiring into the sham nature of appellees’ activities. 
They have argued, in effect, that the following pas- 
sage from Pennington completely negates the sham 
exception found in Noerr, and the application of the 
antitrust laws to sham activity: 

“Noerr shields from the Sherman Act a concerted 
effort to influenee public officials regardless of 
intent or purpose. The Court of Appeals, how- 
ever, would hold the conduct illegal depending 
upon proof of an illegal purpose.” (381 U.S. at 
670). (Emphasis added.) 


From the language quoted, it is clear that the “re- 
gardless of intent or purpose” imnnimty sought by 
appellees is operative only when there is an “cftort 
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to influence public officials.” Noerr makes it clear that 
not only niust there be such an effort, but that it must 
be a genuine effort; a sham attempt will not suffice. 
Nothing in Pennington alters this analysis or negates 
the “sham” exception found in Noerr. On the con- 
trary, the facts in Peuniagton revealed genuine ef- 
forts to influence government officials. The ‘intent or 
purpose” and “illegal purpose” which Pennington 
held did not render the acts of the conspiracy illegal 
was clearly then anti-competitive purpose and intent 
in combining to engage in political activity. However, 
it is critical to distinguish between anti-competitive 
purpose and intent on the one hand, and the genuine- 
ness of the means used to effect such purpose and 
intent on the other. Parties found to have anti-com- 
petitive intent in lobbying or influencing government 
are free of the Sherman Act as long as they truly 
seek to influence government. Parties who do not in 
fact lobby or genuinely attempt to cause government 
to act are not immune. 


The circumstances surrounding the efforts of the 
appellees to lobby and influence government agen- 
cies within the bounds established by Noerir-Penniing- 
fon must be scrutinized in order to determine the 
reality or the ostensibility of appellees’ apparent ef- 
forts to influence government. Accordingly, appellants 
should be permitted to present evidence bearmg on 
such issues. Appellees’ actions in this case would not 
have been what they were had appellees agreed only 
to attempt to obtain favorable rulings from the agen- 
cies and courts. If such were appellees’ true purpose, 


al 


they would not have included in their plan the unique 
features of a publicity campaign intended to convey 
in unmistakable terms to all competitors the prohibi- 
tive expenses of making applications. Nor would their 
plan have included the decision, made in advance, to 
oppose every application regardless of its merits. At- 
torneys’ fees involved in carrying an application to 
the court of last resort are often greater than the 
worth of the rights themselves. The publicity cam- 
paign was particularly devastating because it brought 
the filing of applications for rights, transfers and 
registrations from a high level to a practical stand- 
still. In short, appellees’ activities demonstrate that 
thelr conspiracy was designed to prevent appellants 
from obtaining competitive rights uot by defeating 
appellants on the merits before the commissions, but 
by directly deterring them from seeking such rights. 

The means used by appellees in this case are dis- 
tinguishable from those used in Noerr and Pennington. 
In Noerr and Pennington the defendants sought to 
use the functions of government for their anti-com- 
petitive purpose. They sought to mduce the govern- 
ment to act. The railroads and Jarge mine owners 
were found to have made a genuine effort to influence 
legislative and executive action, This was not dis- 
puted. 

Tn the present case, such a dispute is at the heart 
of appellants’ action. The courts and conmiissions, 
though not so intended, can he rendered useless to 
one group’s opponents by the employment of an over- 
whelming combination of capital and personnel de- 


voted to that purpose. Certainly Noerr does not pro- 
tect the design of combined individuals to use gov- 
ernment agencies in order to exclude competitors 
from those same agencies. 


The constitutional and governmental protections 
sought to be established in Noerr simply are not at 
stake im this case. In Nocrr defendants succeeded in 
restraining trade by successfully lobbying the execu- 
tive and legislature of Pennsylvania. The railroad 
presidents, however, did not attempt to prevent the 
plaintiffs or other tickers from lobbying or other- 
wise petitioning and influencing government. In ap- 
pellants’ case, there is an elaborate system of proce- 
dural and substantive law to which every trucker is 
equally entitled. Most appellants and other class meni- 
bers were damaged because, when faced with certain 
opposition by appellees, they either did not seek rights 
ov having sought them, were forced to compromise 
them with appellees or abandon them completely. 


This critical element of blocking access to govern- 
mental agencies was not present in Noerr, Had it been, 
appellants do not believe that the defendants there 
would have been relieved of liability. In Noerr the 
court characterized the )itter fight between the rail- 
roads and truckers: 

“In this particular mstance, each group appears 
to have utilized all the political powers it could 
muster in an attempt to bring about the passage 
of Jaws that would help it or injure the other. 
But the contest itself appears to have been con- 
ducted along lines normally accepted in our politi- 
cal system, except to the extent that each group 
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has deliberately deceived the public and public 
officials.”” (365 U.S. at 145.) 


There is not present in appellees’ plan to discourage 
and prevent truckers from having complete access to 
regulatory bodies any characteristic which would per- 
mit such a plan to be one “normally accepted in our 
political svstem.” It is no more than a plan to harass 
and defeat competitors before they ever arrive at 
their hearmes. 

Both Noerr, Pennigton and this action are based 
upon the actions of those who seek to achieve their 
aims by making use of govermuent processes to some 
degree and in some context or other. There the simi- 
larity ends. Though it is true that government action 
was induced and at times resulted in decisions favor- 
able to appellees, the violation complained of here 
is that appellees’ acts resulted from a plan to keep 
appellants and other class members from seeking the 
full redress to which they are entitled. The mere fact 
that judicial bodies acted when procedurally actuated 
by appellees was simply a function of the method they 
chose and not the principal purpose or means intended 
to restrain appellants’ competition. 


Il]. APPELLEES’ RESTRAINTS UPON APPELLANTS’ ACCESS 
TO JUDICIAL HEARINGS CONSTITUTE ABRIDGEMENTS OF 
THE FIRST, FIFTH, AND FOURTEENTH AMENDMENTS TO 
THE CONSTITUTION. SUCH ABRIDGEMENTS SUPPORT A 
FINDING OF ANTITRUST VIOLATIONS AS WELL. 


Appellants, like al] other persons, are constitution- 
ally entitled to free access to Judicial bodies so long 
as such petitioning is not utilized for egal or un- 


(ce: 


constitutional purposes. United Mine Workers v. [li- 
tows stale Ber, .... Ui. <2 9 LL. Hae ad 4266@067). 
The courts must always be open and available at rea- 
sonable costs. Conneau v. Gers, 73 Cal. 176 (1887). 

Where the federal courts and I.C.C. are concerned, 
appellants’ right of access is guaranteed by the right 
of petition and free speech clauses of the First 
Amendment, and due process clause of the Fifth 
Amendment. Where the state courts and P.U.C. are 
concerned, appellants’ rights are guaranteed by the 
First Amendment as incorporated in the Fourteenth 
Amendment, and by the due process clause, Railroad 
Commission of California v. Pacific Gas and Electric 
Co., 302 U.S. 388 (1938), and equal protection clause, 
Yick Wo v. Flophins, 118 U.S. 356 (1886), of the 
Fourteenth Amendment. 


That appellants have im fact been denied free and 
reasonable access to the courts and commissions is not 
subject to dispute here. Appellants and other com- 
petitors of appellees have been effectively restrained, 
prolibited, and deterred from the judicia) hearings to 
which they are entitled by the methods enumerated 
in the complaint, as discussed above. The denial of 
these hearings 1s an accomplished fact. In any event, 
such denials must be accepted as true for purposes 
of this appeal. 

The only significant remaiming question is whether 
the abridgements of appellants’ rights were accom- 
plished by *‘state action”. The law has long held that 
private parties can vest themselves with the indicia 
and power of governnental authority sufficient to 


al 
qr 


make their activities subject to the restraints miposed 
by the First and Fourteenth Amendments. In Aarsh 
vu. Alabama, 326 U.S. 501 (1946), where private own- 
ers of a “conipany town” were charged with uncon- 
stitutional restraints upon free speech, press and re- 
ligion, the court held the owners accountable to the 
First Amendment. 


“Ownership does not always mean absolute do- 
minion. Lhe more an owner, for his advantage, 
opens up his property for use by the public in 
general, the more do his rights become cireum- 
scribed by the statutory and constitutional rights 
of those who use it. (citing cases) Thus the own- 
ers of privately held bridges, ferries, turnpikes 
and railroads may not operate them as freely as 
a farmer does Ins farm. Since these facilities are 
built and operated prnnarily to benefit the pubhe 
and since their operation is essentially a public 
function, it is subject to state regulation. And, 
though the issue is not directly analogous to the 
one before us we do want to point out by way of 
illustration that such regulation may not result 
in an operation of these facilities, even by pri- 
vately owned companies, which unconstitutionally 
interferes with and discriminates agaist inter- 
state commerce.” (326 U.S. at 50d.) 


Any group which assumes the prerogatives and 
functions of government will be subject to prohibi- 
tions directed to the state itself. Smuth v. Allwright, 
321 U.S. 649 (1944); Terry v. Adams, 345 U.S. 461 
(1953). Private invocation of action by state agencies 
resulting in the deprivation of constitutional rights is 
state involvement sufficient to hold the private parties 
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liable. United States v. Guest, 383 U.S. 745 (1966) ; 
United States v. Lester, 363 I. 2d 68 (6th Cir, 1966). 


In the present case, appellees have deprived ap- 
pellants of their constitutional rights by effectively 
substituting their conspiracy for legitimate state reg- 
ation. Through their large-scale economic and pro- 
cedural cooperation, appellees have successfully im- 
posed their combination upon the agencies and courts 
and have thereby determined which carriers shall, and 
which shall not, obtain certificates, transfers, regis- 
trations, and other carriage rights. Their massive 
protests in the P.U.C. have as a procedural matter 
disrupted and disoriented hearings to the extent that 
such hearings have become meaningless as the safe- 
guards of appellants’—and the general publie’s—car- 
riage rights. Such a misuse of the offices of the state 
constitutes in itself a denial of procedural due proc- 
ess. It also constitutes a denial of substantive due 
process with regard to the might to petition and free 
speech. By effectively turming the state’s regulatory 
scheme into a single-edged sword against appellants 
and other competitors, appellees’ actions further con- 
stitute a denial of equal protection of the laws under 
the Fourteenth Amendment. 


The fact that appellees’ conspiracy has not oper- 
ated upon competitors in the form of. official state 
action does not render their conspiracy immune to 
state action principles. Their combination cannot be 
permitted to infringe appellants’ rights through either 
direct or indirect action. In United Mine Workers v. 
Illinois State Bar, supra, the Supreme Court said: 


(ti 


“The First Amendment would, however, be a 
hollow promise if it left government free to de- 
stroy or erode its gnarantees by indirect re- 
straints so long as no law is passed that prohibits 
free speech, press, petition, or assembly as such.” 
Coe Ua a lO Aide deat 430; ) 


In this case, appellees’ conspiracy is especially 
subject to state action principles since the rights 
which they have sought to control and regulate are 
also pubhie rights in which the state has a paramount 
interest. The common carrier rights at stake in this 
case are designed to serve the public need, without 
discrimimation. Appellants and appellees have been 
eranted rights by state and federal agencies to carry 
out a state controlled scheme of operation. Holders 
of these rights must regard them and operate them 
much as pubhe utilities, and are to that degree ex- 
tensions of the state itself. Common carriers are thus 
vested with duties of the state, and as such are even 
more clearly than other private concerns subject to 
the state action principles required for the appheation 
of constitutional safeguards. Public Utilities Commis- 
sion v. Pollack, 343 U.S. 451 (1952). 


Appellants raise these constitutional issues here not 
for the purpose of vindicating their constitutional 
rights, although such may be possible. Appellants’ 
purpose is twofold. First, appellants emphasize their 
earlier argument that the First Amendment. consid- 
erations raised in Noe do not protect appellees. On 
the contrary, it is appellants, not appellees, who have 
been deprived of such rights. Appellees have at no 
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time been denied access to the courts or agencies. Nor 
would the relief sought by appellants here deprive 
them m1 any manner from access for legitimate pur- 
poses. 


Second, appellants believe that appellees’ violations 
of competitors’ constitutional rights underlines and 
supports a finding of antitrust violations as well. The 
antitrust laws are violated whenever individuals com- 
bine to restrain trade. Whether such activities also 
violate other laws or the Constitution does not make 
the antitrust violation greater once the violation is 
found, but can assist the court m finding such a 
Violation, . 


Thus, where a patentee violates the patent laws of 
the United States by fraudulently obtaining a patent, 
an antitrust violation results if the defendant know- 
ingly uses the patent to restrain the trade of a com- 
petitor. Pood Machinery and Chemical Corp. v. Walker 
iToce ee lgiumment, lic. 330 By 2d 315 (ithe@me 
1964). 


Where a pubhe official combines with a private 
contractor to violate the bribery laws of the state, 
such bribery 1f it mjures a competitor is a violation 
of the antitrust laws. Ragen, Ine. v. Sterling Nelson 
d Sons, Inc., 351 F. 2d 851 (9th Cir. 1965). 


Where competitors combine to make defamatory 
statements about a plaintiff in violation of the defa- 
mation laws, an antitrust violation results because of 
injury to plaintiff’s busmess. Vortheast Airlines, Ine. 
v. World Airways, Ine., 1967 Trade Cas., page 83,971 


(es) 


(D. Mass. 1967) ; Atlantic Heel Co. v. Allied Heel Co., 
2of eed 379, 884 (1st Cit. 1960). 


tn short, if constitutional rights are violated, the 
source of the violation may delineate antitrust viola- 
tions as well. If anti-competitive considerations are 
present, the Sherman Act will apply. 


CONCLUSION 
For the reasons stated, it is respectfully submitted 
that the district court’s order dismissing appellants’ 
cause of action be reversed, and the cause remanded 
for trial. 
Dated, San Francisco, California, 
July 5, 1968. 
Broab, Busrerup & Kiourtsg, 
MicuHaen N. IHourig, 
J. STANLEY PorrinGer, 
Attorneys for Appellants. 


CERTIFICATE OF COUNSEL 


I certify that, in connection with the preparation 
of this brief, I have examined Rules 18, 19 and 39 of 
the United States Comt of Appeals for the Ninth 
Circuit, and that, in my opinion, the foregoing bricf 
is in full comphance with those rules, 

MicHae. N, KHOURIE, 
Attorney for Appellants. 


